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No. 5581. 

John U. Gardiner, Appellani, 

vs. . | 

Washington Loan and Trust Company, a Corporation, 

et al. 

i 

i 

i 

i 

i 

■ ■ | ■■ 

i 

! 

a Supreme Court of the District of Columbia. 

Equity. No. 52882. j 
John U. Gardiner, Plaintiff j 

i 

vs. | • 

Washington Loan and Trust Company, a Corporation; 
Union Trust Company, a Corporation; Hhrry Wardman, 
Thomas P. Bones, James D. Hobbs, L. (jlardner Moore, 
Henry J. Robb, Luther A. Swartzell, Trustee; Edmund 
D. Rheem, Trustee, Defendants. 

United States of America, 

District of Columbia, ss: 

j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


i 


; 
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JOHN U. GARDINER VS. 


1 Filed Jul. 13, 1931. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, 1034 Woodward Building, Plaintiff, 


vs. 

1. Washington Loan and Trust Company, a Corporation, 
9th & F Streets N. W.; 2. Union Trust Company, a Cor¬ 
poration, 15th & H Streets N. W.; 3. Harry Wardman, 
1437 K Street N. W.; 4. Thomas P. Bones, 1437 K Street 
N. W.; 5. James D. Hobbs, Shoreham Hotel, Conn. Ave. 
and Calvert Street N. W.; 6. L. Gardner Moore, Shore- 
ham Hotel, Conn. Ave. and Calvert Street N. W.; 7. 
Henry J. Robb, 1437 K Street N. W.; 8. Luther A. 
Swartzell, Trustee, 4817 36th Street N. W.; 9. Edmund 
D. Rheem, Trustee, 1437 K Street N. W., Defendants. 

Comes now the plaintiff and, with leave of the Court 
first had and obtained, files the following amended original 
bill. 

Amended Bill to Declare Title, Determine and Declare 
Priority of Deed of Trust Liens, Appoint Trustee to Sell, 
and for Injunction . 

To the Supreme Court of the District of Columbia: 

The plaintiff states as follows: 

1. That the plaintiff is a citizen of the United States, en¬ 
gaged in the practice of the law in the District of Columbia, 
with offices in the Woodward Building, in said Dis- 
2 trict, and brings this suit in his own right as the 
owner and holder of $1400.00 of the $650,000.00 issue 
of promissory notes secured by the deed of trust recorded 
in Liber 5899 at folio 409 et seq. of the land records of the 
said District of Columbia, hereinafter mentioned and de¬ 
scribed; this proceeding being brought by the plaintiff in 
his own behalf and in behalf of all other persons who own 
and hold any of the said series of notes secured by said 
deed of trust, and are in like situation with the plaintiff, 
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I 

and who will defray their proportionate shire of the ex¬ 
pense of this litigation. 

2. That the defendants Washington Loan apd Trust Com¬ 
pany and Union Trust Company, are corporations doing 
a general banking and trust business in the said District, 
and are sued herein as the party secured and trustee, 
respectively, under the deed of trust recorded in Liber 
5927 at folio 203 et seq. of said land records, hereinafter 
more specifically set forth; the said Washington Loan and 
Trust Company being also sued as the n^med assignee 
under certain alleged assignments of the two | leases herein¬ 
after mentioned; that the defendants, Harry Wardman, 
Thomas P. Bones and James D. Hobbs, are, so far as plain¬ 
tiff knows, citizens of the United States and residents of 
the District of Columbia, and are sued herein as the lessees 
under two lease agreements recorded in Libef 5507 folio 64 
and Liber 5882 folio 404 of said land records; the last men¬ 
tioned lease being given to correct certain errbrs in the first 
mentioned, and both of said lease agreements being in effect 
one lease; the said Wardman, Bones and Hobbs being also 
sued herein as the real and actual owners of the land and 
premises hereinafter mentioned and described and being 
the real estate covered by said leases, and alko are sued as 
the grantors in the deed of trust aforesaid recorded in 
Liber 5899 at folio 409, the said Wardman ^nd Bones be¬ 
ing the makers of the notes secured thereby; that the de¬ 
fendants, L. Gardner Moore and Henry J. Kobb, are both 
citizens of the United States and residents bf the District 
of Columbia, and are sued herein as the recprd owners of 

the said land and premises hereinafter described, 
3 and covered by the said leases and debd of trust, as 

will more fully hereinafter appear; that the defend¬ 
ants, Luther A. Swartzell, Trustee, and Edmund D. Rheem, 
Trustee, are both citizens of the United States and resi¬ 
dents of the District of Columbia, and are ^ued herein as 
the trustees named in the said deed of trust iri Liber 5899 at 
folio 409, all as will more fully hereinafter appear. 

3. That heretofore, to wit, May 1, 1925, ohe, Alice Hay 
Wadsworth, the then owner of Lots numbered ten, eleven 
and twelve, in Corcoran’s subdivision of Square numbered 
one hundred eighty-six, as per plat recorded in Liber 10 at 
folio 114 of the records of the Office of the Surveyor for the 
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District of Columbia, the said real estate being located in 
said District of Columbia, by her certain indenture of lease 
dated May 1, 1925, and recorded May 7,1925, in Liber 5507 
at folio 64 et seq. of said land records, demised to the 
defendants, Wardman, Bones and Hobbs, part of the above 
described real estate for the term of ninety-nine years, 
renewable forever, at an annual rental of $36,000.00, and 
with a right of purchase for $600,000.00 if exercised within 
twenty years from the date of said lease; and subsequently 
the said Alice Hay Wadsworth by her certain other inden¬ 
ture of lease dated November 24, 1926, and recorded No¬ 
vember 27, 1926, in Liber 5882 at folio 404 et seq. of said 
land records, demised to the said Wardman, Bones and 
Hobbs the balance of said real estate, the last mentioned 
lease reciting that it was given to correct certain errors in 
the first mentioned lease, the said two leases demising to 
the said Wardman, Bones and Hobbs all of the said real 
estate for the term of ninety-nine vears at an annual 
rental of $36,000.00, with the option to purchase the fee for 
$600,000.00 as aforesaid, and renewable forever; the said 
leases also requiring and obligating the said lessees, Ward- 
man, Bones and Hobbfe, to erect on said real estate within 
four years from April 1, 1925, a new building to cost not 
less than $500,000.00. 

4. That thereafter, by deed of trust dated December 24, 
1926, and recorded December 30,1926, in Liber 5899 at folio 
409 et seq. of said land records, the said defendants, Ward- 
man, Bones and Hobbs, conveyed to the defendants, Swart- 
zell and Rheem, all of their rights under the said 
4 two leases, in trust to secure a construction loan of 
$650,000.00, represented by eight hundred joint and 
several notes of the defendants, Wardman and Bones, 
bearing even date with the said trust and payable five years 
after date to the order of John H. Holmead with interest 
at the rate of six and one-half per centum per annum, pay¬ 
able semi-annually, and of which the plaintiff’s $1400.00 is 
a part; that the said sum of $650,000.00 was actually paid 
in to the said Wardman, Bones and Hobbs for said notes 
and used by them in the erection and completion of the 
apartment hotel now improving said land and premises, 
and known as ‘‘The Hay-Adams House”. The present 
owners and holders of the said series of notes being some 
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six hundred persons, a large number of whom are non¬ 
residents of the District of Columbia. 

5. That thereafter, to wit, February 15, 1927, the said 
Wardman, Bones and Hobbs, in compliance with the cove¬ 
nant in said leases to erect a new building on said premises, 
as aforesaid, commenced the construction of the present 
building, which they completed some fourteen months later 
at an estimated cost, of between $900,000.00 and $1,000,- 
000.00; that after commencing the said building as afore¬ 
said and on, to wit, July 29,1927, the said Wardman, Bones 
and Hobbs exercised their option of purchase contained in 
said leases, as aforesaid, and paid to the said Alice Hay 
Wadsworth the agreed purchase price of $600,000.00 partly 
in cash and partly in negotiable securities, apd on said day 
and date the said Alice Hay Wadsworth delivered to the 
said Wardman for himself and his said two associates her 
deed in fee simple, executed on, to wit, July 28, 1927, con¬ 
veying the said land and premises to tlie defendants, 
Moore and Robb, as joint tenants, who too^ title thereto 
as title holders for the said Wardman, Bonps and Hobbs, 
said deed being recorded August 18, 1927, ip Liber 5931 at 
folio 204 of said land records, and said deed reciting that 
it was subject to a certain deed of trust of the same date 
securing the said Washington Loan and Trubt Company in 
the sum of $600,000.00; said deed of trust being set forth 
hereinafter. That it was the intent and purpose of the said 
Alice Hav Wadsworth bv said deed to Moorb and Robb to 
divest herself of all interest in said real estate and transfer 
to them thereby all of her interest therein of every 
5 kind and description, including the ground rent 
estate; that the said Moore and Robb have no real or 
actual interest in said real estate and were grantees under 
said deed solely for the accommodation of the said Ward- 
man, Bones and Hobbs. That it was one of; the purposes 
and the intent of the said Wardman, Bones and Hobbs in 
purchasing the said land and premises and ground rent 
estate as aforesaid, to acquire said leaseholds and extin¬ 
guish the said ground rent of said leases; and after the said 
convevance to the said Moore and Robb, the said Ward- 
man, Bones and Hobbs ceased to pay reht under said 
leases. 

That at the request of the said Wardman, Bones and 
Hobbs, and for their benefit, the said Alice Hay Wadsworth 




6 


JOHN U. GARDINER VS. 


by deed of trust dated July 28, 1927, and recorded August 
10, 1927, in Liber 5927 at folio 203 et seq. of said land 
records, conveyed the said real estate to the defendant, 
Union Trust Company, in trust, to secure the defendant, 
Washington Loan and Trust Company, in the sum of $600,- 
000.00 money loaned to one Robert N. Taylor, the said deed 
of trust containing the usual reservation of rents, issues 
and profits to the grantor; that at the time the said Wash¬ 
ington Loan and Trust Company made the said loan of $600,- 
000.00 as aforesaid, the said building now on said premises 
and erected with the money realized from the sale of the 
notes of which the plaintiff’s $1400.00 is a part, was about 
thirty per cent complete, and said loan was made by said 
Washington Loan and Trust Company with full knowledge 
of that fact, of said leases, the said loan of $650,000.00 se¬ 
cured by lien thereon as aforesaid, and that Wardman, 
Bones and Hobbs had purchased the said real estate under 
their option, as aforesaid; the plaintiff further alleges on 
information and belief that the said Washington Loan and 
Trust Company made the said loan of $600,000.00 to the 
defendants, Wardman, Bones and Hobbs, and not to said 
Alice Hay Wadsworth, and that Robert N. Taylor, named 
in said deed of trust as the person who signed the notes and 
to whom the loan was made, was a * 4 dummy” or “straw” 
person, who acted therein for the accommodation of said 
Wardman, Bones and Hobbs. 

6. That some two and one half years after the execution 
of the said deed of trust to secure the Washington Loan 
and Trust Company in said sum of $600,000.00, and also 

that length of time after the conveyance by the said 

6 Alice Hav Wadsworth of all of her interest in said 

* 

land and premises to said Moore and Robb, as afore¬ 
said, there was placed upon the said land records a certain 
instrument dated January 6, 1930, and recorded January 
7, 1930, in Liber 6409 at folio 171 of said land records, pur¬ 
porting to be a ratification by the said Moore and Robb to 
the said Washington Loan and Trust Company of an al¬ 
leged assignment on July 28, 1927, from said Alice Hay 
Wadsworth to said Washington Loan and Trust Company 
of her interest under said leases; the plaintiff avers on 
information and belief that there was no assignment by the 
said Alice Hay Wadsworth to the said Washington Loan 
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and Trust Company on July 28, 1927, of her interest under 
said leases as recited in said instrument; that no assign¬ 
ment of said leasehold interest was made by said Alice Hay 
Wadsworth to said Washington Loan and Trust Company 
prior to the delivery by her to said Moore and Robb of said 
deed in fee simple, as aforesaid; that the assignment at¬ 
tempted to be ratified as aforesaid was an alleged assign¬ 
ment executed by an attorney in fact, who purported to act 
for said Alice Hay Wadsworth, but said alleged assignment 
was not executed or delivered until long after the said Alice 
Hay Wadsworth had divested herself of all right, title and 
interest in and to said real estate, including said leaseholds, 
by her conveyance to said Moore and Robb, as aforesaid; 
that the said alleged assignment by attorney in fact was 
also invalid, and insufficient in point of law, to pass any 
title to the estate represented by said leases, that the said 
assignment and ratification by Moore and Robb was pro¬ 
cured by the defendant, Wardman, for the said 'Washington 
Loan and Trust Company at its request as additional se¬ 


curity for its said loan of $600,000.00, and at that time the 
said property was a financial failure, and since the comple¬ 
tion of the said new building, had never earned sufficient 
to pay the taxes and the interest on the said two deeds of 
trust; and the plaintiff is advised, and therefore avers, that 
the said assignment from Moore and Robb, Executed long 
after the ground rent under the said leases h^d been extin¬ 
guished in fact as well as law, as aforesaid,! did not have 
the effect of reviving said ground rent in £avor of said 


Washington Loan and Trust Company for any pur- 
7 pose whatsoever. ! v. 

7. That the plaintiff is advised, and therefore 
avers, that the said deed from Alice Hay Wadsworth to the 
defendants, Moore and Robb, is in legal effect a deed to the 
defendants, Wardman, Bones and Hobbs, and that by said^ 
conveyance the fee simple and leasehold interest in saidj 
land and premises both became in equity vested in the said 
defendants, Wardman, Bones and Hobbs, they as lessees 
acquiring all of the title of their lessor, Alice Hay Wads¬ 
worth, in said real estate, and that there was u legal merger 
of the said two interests or estates in the said Wardman, 
Bones and Hobbs, and the said ground rent! was in equity 
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and law extinguished and became of no effect, and was no 
longer a charge upon said real estate. 

8. That the plaintiff is further advised, and therefore 
avers, that at the present time the said Wardman, Bones 
and Hobbs are the real and equitable owners of the said 
land and premises, subject to the said deed of trust of 
December 24, 1926, recorded in Liber 5899 at folio 409, se¬ 
curing the construction loan of $650,000.00, and the other 
and later deed of trust of July 28, 1927, recorded in Liber 
5927 at folio 203, and securing the Washington Loan and 
Trust Company in the sum of $600,000.00, and that the said 
trust in Liber 5899 at folio 409, securing said construction 
loan of $650,000.00, of which the plaintiff’s $1400.00 is a 
part, is a first lien on said land and premises, in that the 
ground rent being extinguished the lessees’ estate is abso¬ 
lute, also for the reason that the said leases being in per¬ 
petuity conveyed the substance of the fee, and the option to 
purchase in said leases contained, with the exercise thereof 
by the purchase on, to wit, July 29, 1927, as heretofore set 
forth, constituted the said Wardman, Bones and Hobbs the 
equitable owners of the fee in said real estate from the date 
of said leases, the said leases being in effect a contract of 
sale. 

9. That the improvements erected on said real estate 
with the $650,000.00 raised by the said leasehold trust are 
assessed by the assessors for said District of Columbia at 
$950,000.00, and the ground upon which said improvements 
are erected is assessed at $489,402.00. 

10. That the plaintiff is informed and believes, and 
8 therefore avers, that the said Washington Loan and 
Trust Company has advanced the sum of approxi¬ 
mately $58,500.00 in payment of overdue taxes upon said 
real estate to prevent the same from being bought in at 
public tax sale by a stranger. 

11. That the said loan of $650,000.00 used to construct 
said improvements was financed through the bankrupt cor : 
poration of Swartzell, Rheem and Hensey Company, and 
that corporation operated the apartment hotel now being 
conducted on said premises through a corporation known 
as “The Hav-Adams Corporation”; that said apartment 
hotel is now, and has been since the completion of said 
building, a financial failure, and has never earned suffi¬ 
cient to pay the interest on the said two trusts and taxes, 
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as aforesaid; that the general taxes on saidjland and prem¬ 
ises are now in default for a year and ope-half, and the 
semi annual interest on the notes secured by said leasehold 
trust due June 24, 1931, is in default; that the said default i 
in the payment of taxes is a default under the terms of both 
of said deeds of trust, and the default in payment of in¬ 
terest due June 24, 1931, is a further default under the 
leasehold trust; that the said defaults entitle the parties 
secured under both trust- to have the said real estate ad¬ 
vertised for sale and sold under the terms thereof. 

12. That at the present time the said regl estate is sub¬ 
ject to the said two deeds of trust, and also to the alleged 
claim of the Washington Loan and Trust Company of the 
leasehold rights of the said Alice Hay Wadsworth under 
the said alleged assignments and ratification! aforesaid; that 
the plaintiff is advised, and therefore averls, that the said 
claims cause confusion in regard to the ti|fcle to said real 
estate and constitute a cloud thereon, to fche irreparable 
injury of the plaintiff and other noteholder^ under the said 
leasehold trust; that it would be for the best interests of 
all parties to this suit for the court to order a sale of 
said real estate as an entirety, selling all of the right, title 
and interest of all parties hereto, rather thgn permit sepa¬ 
rate sales under said deeds of trust. In another suit now 
pending in this court foreclosure is asked 6f the leasehold 
trust, and foreclosure of the Washington Loan and 
9 Trust Company’s trust has been recently threatened. 

Furthermore, the said Washington Loan and Trust 
Company has threatened a forfeiture of the said leases 
under a pretended right based on said alleged assignments. 

Wherefore, the premises considered, the! plaintiff prays 
as follows: 

First. That the United States writ of subpoena issue 
herein addressed to the said defendants, arid each of them, 
and commanding the said defendants, and each of them, to 
appear herein by a day certain and answet the exigencies 
of this amended bill. 

Second. That this court declare the legal title to the said 
land and premises, above described, to be jin the said de¬ 
fendants, Harry Wardman, Thomas P. Bones and James D. 
Hobbs, and that the said defendants, L. Gardner Moore and 
Henry J. Robb, were and are holding the jsame as agents 
or trustees for the said Wardman, Bones g^d Hobbs. 


i 

i 

i 

| 


10 


JOHN U. GARDINER VS. 


7 


Third. That this court declare that the deed of trust 
securing the payment of the plaintiff’s said notes is a valid 
first lien on the said real estate mentioned and described 
herein. 

Fourth. That this court determine the validity of the 

* 

alleged assignments and the interests of all parties hereto 
in the said real estate and order a sale thereof as an entirety 
under the supervision of this court, and free of all liens and 
claims; or, that this court decree the said leases to be inde- 
feasable and order a sale thereof, in foreclosure of said 
leasehold trust, under the supervision of this court, for the 
defaults hereinbefore set forth. 

Fifth. That the said real estate be sold by a trustee or 
trustees appointed herein by this court, and the proceeds 
of said sale distributed to the persons entitled thereto as 
determined by this court. 

Sixth. That the defendants, Union Trust Company, Trus¬ 
tee, Washington Loan and Trust Company, Luther A. 
Swartzell, Trustee, and Edmund D. Theem, Trustee, be 
enjoined pendente lite from taking any action whatsoever 
under the said deeds of trust. 

Seventh. That all necessary and proper orders of publi¬ 
cation and reference be passed herein. 

10 Eighth: That the plaintiff have such other and 
further relief as the nature and exigencies of the 
case mav require. 

JOHN U. GARDINER. 

EDWARD S. DUVALL, 

EDWARD S. DUVALL, 

1034 Wood w a rd Build in g , 

Attorney for Plaintiff. 

District of Columbia, To-wit: 

I do solemnly swear that I have read the foregoing and 
annexed amended bill by me subscribed and know the con¬ 
tents thereof; that the statements of fact therein made on 
my personal knowledge are true and that those statements 
of fact therein made as upon information and belief, I 
believe to be true. 

JOHN U. GARDINER. 


Subscribed 

1931. 


and sworn to before me this 13th dav of July, 

MARTHA F. FANSLER, 

Notary Public, D. C. 
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Service of a copy of the foregoing and annexed amended 
bill admitted this 13th dav of July, 1931. j 

ARTHUR PETER, 

GEO. P. HOOVER, 

Attorney- for Defendants Washington Loan 
and Trust Company and Union Trust 
Company , Trustee. 

11 Filed Aug. 4,1931. Frank E. Cunningham, Clerk. 

I 

In the Supreme Court of the District of Columbia. 

Equity. No. 52882. | 

John U. Gardiner, Plaintiff, 

r 

vs. 

Washington Loan and Trust Company, n Corporation, 

et al., Defendants. 

Decree pro Confesso as to Certain Defendants. 

I 

It appearing to the court that subpoena^ to answer the 
amended bill filed herein, together withj copies of said 
amended bill, have been duly served upon ill of the follow¬ 
ing defendants, to wit; Harry Wardman, Thomas P. Bones, 
James D. Hobbs, and Henry J. Robb, and that the said de¬ 
fendants have not filed their answer or other defense here¬ 
in as by said subpoenas required, and are all now in default 
thereof, the time for filing the same having expired; It is 
this 4th day of August, 1931, ordered, That the said 
amended bill be, and the same hereby i^, taken as con¬ 
fessed as to the said defendants above mentioned and set 
forth in this order. 

JOSEPH W. COX, 

M.142, P. 312. Justice . 

12 Filed Aug. 11, 1931. Frank E. Cunningham, Clerk. 
In the Supreme Court of the District df Columbia. 

Equity. No. 52882. j 

John U. Gardiner, Plaintiff, 

vs. 

Washington Loan and Trust Company,! a Corporation, 

et al., Defendants. 

Decree pro Confesso as to Certain Defendants . 

i 

It appearing to the court that subpcenhs to answer the 
amended bill filed herein, together with 1 copies of said 
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amended bill, have been duly served upon the following de¬ 
fendants, to wit; L. Gardner Moore and Luther A. Swart- 
zell, Trustee, and that said defendants have not filed their 
answer or other defense herein as by said subpoenas re¬ 
quired, and are now in default thereof, the time for filing 
the same having expired; It is this 11th day of August, 
1931, ordered, That the said amended bill be, and the same 
hereby is, taken as confessed as to the said defendants, L. 
Gardner Moore and Luther A. Swartzell, Trustee, 

JOSEPH W. COX, 

Justice . 

M.142, P. 345. 


13 Filed Aug. 14, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 


vs. 

Washington Loan and Trust Company, a Corporation, 
9th and F Sts. N. W.; Union Trust Company, a Cor¬ 
poration, et al., 15th and H Sts. N. W., Defendants. 

Motion to Dismiss Amended Bill of Complaint. 

Come now the defendants, Washington Loan and Trust 
Company and Union Trust Company, Trustee, by their at¬ 
torneys, Arthur Peter and George P. Hoover, and move the 
Court to dismiss the amended bill of complaint of the plain¬ 
tiff in the above entitled cause, upon the following, among 
other, grounds: 

1. That the said amended bill of complaint seeks to ob¬ 
tain the interpretation and construction by the Court of— 
(a) A certain indenture of lease from Alice Hay Wads- 
worth to Harrv Wardman, Thomas P. Bones and James D. 
Hobbs, dated May 1, 1925 and recorded May 7, 1925 in 
Liber 5507 at folio 64, et seq. of the Land Records of the 
District of Columbia, and a certain other indenture of lease 
between the same parties dated November 24, 1926, re- 
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corded November 27,1926, in Liber 5882 at folio 404, et seq. 
of said Land Records. 

(b) A certain deed of trust from Wardman, Bones and 
Hobbs to Luther A. Swartzell and Edmund D. Rheem, 

Trustees, dated December 24, 1926, recorded Decem- 

14 * ber 30, 1926, in Liber 5899 at folio 409, et seq. of the 

said Land Records. 

(c) A certain deed of trust from Alice Hay Wadsworth 
to Union Trust Company, Trustee, dated July 28, 1927, 
recorded August 10, 1927, in Liber 5927 at ijolio 203, et seq. 
of said Land Records. 

i 

(d) A certain deed from Alice Hay Wadsworth to L. 
Gardner Moore and Henry J. Robb, dated July 28, 1927, 
recorded August 18, 1927, in Liber 5931 at folio 204 of said 
Land Records. 

(e) And a certain other instrument from L. Gardner 
Moore and Henry J. Robb to the Washington Loan and 
Trust Company, dated January 6, 1930, recorded January 
7, 1930, in Liber 6409 at folio 171 of saidj Land Records, 
described as purporting to be a ratification of a certain 
alleged assignment dated July 28,1927 froni said Alice Hay 
Wadsworth to said Washington Loan and trust Company. 

None of the instruments aforesaid or exemplified copies 
thereof are filed with and made exhibits tp said amended 
bill of complaint. The mere reference to s|aid instruments 
in said amended bill of complaint does not have the effect 
of making them a part of the said amended bill of com¬ 
plaint, they cannot be considered as such by the Court, and 
yet their interpretation and construction is necessary to a 
proper determination of this suit. 

2. That the said plaintiff has not in his 'amended bill of 
complaint stated such a cause of action as will entitle him 
to have any such relief in a Court of equity as is thereby 
sought and prayed for against these defendants. 

3. That the amended bill of complainj fails to state 
facts whereby the leasehold would be merged in the fee 

simple. 

15 4. That the said amended bill of!complaint fails 

to state facts showing that the legal title to the fee 

of the real estate described in said amended bill of com¬ 
plaint and the leasehold estate upon said fee vested in one 
and the same person so as to create a merger of the fee and 
the said leasehold estate. 

i 

I 

I 
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5. That it appears upon the face of said amended bill of 
complaint that at the time the grantor, Alice Hay Wads¬ 
worth, conveyed to Moore and Robb, she had already con¬ 
veyed the legal title to the said land to the Union Trust 
Company to secure the debt to the Washington Loan and 
Trust Company. 

6. That it appears upon the face of said amended bill of 
complaint that the deed to the fee, by virtue of which the 
plaintiff claims a merger of the leasehold in the fee, was 
expressly made subject to the deed of trust to the Union 
Trust Company to secure the Washington Loan and Trust 
Company in the sum of $600,000, and plaintiff will not be 
permitted by a Court of equity to claim under said deed, 
and at the same time repudiate its provisions, so as to have 
the aforesaid deed of trust upon the fee simple estate de¬ 
creed to be subordinated to the deed of trust upon the lease¬ 
hold estate, as prayed in said bill of complaint. 

7. If under the facts set'forth in the amended bill of com¬ 
plaint the leasehold is merged in the fee simple, the merger 
is subject to the deed of trust to the Union Trust Company 
to secure the Washington Loan and Trust Company, where- 
by said deed of trust remains a first deed of trust. 

8. That in equity there could be no merger of the lease¬ 
hold and the fee for the reason that before the said Alice 
Hay Wadsworth conveyed to Moore and Robb, the rights 

of a third party, namely, the Washington Loan and 
16 Trust Company, had intervened as the party secured 
under the deed of trust to the Union Trust Com¬ 
pany. 

9. The amended bill of complaint does not allege any 
facts showing, or from which it may be inferred, that it was 
the intent and purpose of Wardman, Bones and Hobbs, 
grantees in and holders of the leasehold estate to have such 
leasehold estate merged with the fee. 

10. The deed of trust executed by Wardman, Bones and 
Hobbs to Swartzell and Rheem, conveying their interest in 
the leasehold estate to secure the debt of $650,000, of which 
the notes for $1400 held by the plaintiff are a part, cannot 
be extended or enlarged so as to make it a deed of trust or 
lien upon the fee. 

11. Unless the facts set forth in the plaintiff’s amended 
bill of complaint are sufficient to constitute a merger of the 
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leasehold estate in the fee, free and clear of the deed of 
trust to the Union Trust Company to secure the Washing¬ 
ton Loan and Trust Company, the amended bill of com¬ 
plaint shows no grounds for equitable relief either for the 
determination of the validity of the alleged j assignments 
and the interests of all parties hereto in the said real es¬ 
tate, and for an order for the sale thereof as an entirety 
under the supervision of the Court, free of all liens and 
claims; or that the Court decree the said leases to be inde¬ 
feasible and order a sale thereof in foreclosure of the deed 

i 

of trust upon the leasehold estate under the supervision of 
this Court, for the defaults set forth in said handed bill 
of complaint, for the following reasons: 

(a) Although invited to intervene, no other holder 
17 of notes of the issue of $650,000 of promissory notes 
secured by deed of trust upon the leasehold estate, 
has intervened in this cause. 

(b) That there are no allegations of fact injthe amended 
bill of complaint to show that a separate sale | of the lease¬ 
hold estate under the deed of trust thereon and of the fee 
under the deed of trust upon it, would be injjirious to the 
parties secured by each deed of trust, or destructive of 
their interests thereunder. 

(c) There are no allegations of fact in the amended bill 
of complaint showing that the interests of the parties se¬ 
cured under the deed of trust on the leasehold estate, and 
also the party secured under the deed of trust on the fee, 
and of the owners of the leasehold estate and of the fee, 
require a sale of both the leasehold estate and!the fee as an 
entirety. 

(d) That such equitable relief may not be! granted, es¬ 
pecially under a bill of complaint alleging that the option 
to purchase has been exercised. 

(e) That the amended bill of complaint se^ks to hinder 
and delay the Washington Loan and Trust Coinpany in the 
foreclosure of the deed of trust to the Unioij Trust Com¬ 
pany to secure the debt due the said Washington Loan and 
Trust Company, although no fact is allegecj in the said 
amended bill of complaint showing any improper or in¬ 
equitable act or conduct on the part of said Washington 
Loan and Trust Company which would justify the Court in 
hindering or delaying it in said foreclosure,! and without 
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plaintiff offering and being required to give the usual and 
customary bond or undertaking to protect the Washing¬ 
ton Loan and Trust Company from Loss by the accumula¬ 
tion of taxes, etc. 

18 12. And for other reasons apparent of record. 

ARTHUR PETER, 

ARTHUR PETER, 

Washington Loan & Trust Building; 

GEO. P. HOOVER, 

GEORGE P. HOOVER, 

Investment Building, 

Attorneys for Defendants, Washington Loan 
and Trust Company and Union Trust Company. 

To Edward S. Duvall, Esq., 

Woodward Building, 

Attornev for Plaintiff: 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The rules of the above entitled Court 
require, that if you oppose the granting of the above mo¬ 
tion, you shall within five days from the date of service of 
a copy of this motion upon you, or such further time as the 
said Court may grant, or as the parties to this suit may 
agree upon, file in reply with the Clerk of said Court a 
statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for the de¬ 
fendants. 

ARTHUR PETER, 

ARTHUR PETER, 

Washington Loan & Trust Building; 

GEO. P. HOOVER, 

GEORGE P. HOOVER, 

Investment Building, 

Attorneys for Defendants, Washington Loan 
and Trust Company and Union Trust Company. 

Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 14th dav of August, 1931. 

EDWARD S. DUVALL, 

Attorney for Plaintiff. 
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ISV 2 Filed Oct. 7, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff 

vs. 

Washington Loan and Trust Company et al., Defendants. 

i 7 

Order Granting Leave to File CertaiExhibits 

to the Amended Bill. 

Upon oral motion of the plaintiff made; in open court, 
the consent of the defendants, Washington Loan and Trust 
Company and the Union Trust Company, Trustee, by their 
attorneys, being expressed hereon, It is fhis 7th day of 
October, 1931, Ordered, That the plaintiff be, and he is 
hereby, granted leave to file copies of the following instru¬ 
ments mentioned in his said amended bill, j the same to be 
considered as exhibits to said amended bill and have the 
same effect as though originally filed therewith, to wit: 

1. Lease, dated May 1, 1925, from Alice Hay Wadsworth 
to Wardman, Bones and Hobbs. 

2. Deed of trust, Wardman, Bones and Hobbs to 
Swartzell and Rheem, dated December 24, 1926. 

3. Deed of trust, Alice Hay Wadsworth to the Union 
Trust Company, dated July 28, 1927. j 

4. Deed, Alice Hay Wadsworth to Mpore and Robb, 

dated July 28, 1927. | 

5. Assignment of lease, Alice Hay Wadsworth by Bessie 

Christian, attorney in fact, to Washington Loan and Trust 
Company, dated July 28, 1927. I 

6. Ratification of assignment of lease and assignment of 
lease, Moore and Robb to Washington Loan and Trust 
Company, dated Januarv 6, 1930. 

ALFRED A. WHEAT, 

fihief Justice . 

We consent. 

ARTHUR PETER, I 

GEO. P. HOOVER, 

Attorneys for Washington Loan and Trust 
Company and Union Trust Company , Trustee . 

M. 143, P. 72. | 

2—5581a' 
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19 Filed Oet. 7,1931. Frank E. Cunningham, Clerk. 

In 1 lie Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 

vs. 

Washington Loan and Trust Company et al., Defendants. 

Copies of the Following Instruments Filed as Exhibits 

to the Amended Bill . 

1. Lease, dated May 1, 1925, from Alice Hay Wadsworth 
to Wardman, Bones and Hobbs. 

2. Deed of trust, Wardman, Bones and Hobbs to 
Swartzell and Rheem, dated December 24, 1926. 

3. Deed of trust, Alice Hay Wadsworth to the Union 
Trust Company, dated July 28, 1927. 

4. Deed, Alice Hay Wadsworth to Moore and Robb, 
dated Julv 28, 1927. 

5. Assignment of lease, Alice Hay Wadsworth by Bessie 
Christian, Attorney in Fact, to Washington Loan and 
Trust Company, dated July 28, 1927. 

6. Ratification of assignment of lease and assignment of 
lease, Moore and Robb to Washington Loan and Trust 
Company, dated January 6, 1930. 

20 This indenture, made this 1st day of May, A. D. 
1925, by and between Alice Hay Wadsworth, of the 

District of Columbia, acting herein in relation to her sole 
and separate estate, party of the first part, hereinafter also 
referred to as the lessor, which latter expression shall in¬ 
clude her respective heirs, executors, administrators and 
assigns, where the context hereof so requires or admits, 
and Harry Wardman, Thomas P. Bones and James D. 
Hobbs, also of the District of Columbia, parties of the sec¬ 
ond part, hereinafter also called the lessees, which latter 
expression shall include their heirs, executors, administra¬ 
tors and assigns, where the context hereof so requires or 
admits, witnesseth: 

1. That in consideration of the rents hereinafter re¬ 
served and of the covenants and agreements hereinafter 
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contained on the part of the lessees to be ke)?t and fulfilled, 
the said lessor has demised and leased and; by these pres¬ 
ents does demise and lease, unto the s^id lessees, all 
those lots and parcels of land situate, lying, and being in 
the District of Columbia, known and described as follows, 
to-wit: 

I 

| 

4 ‘Lot 12 and part of Lot 11 in Corcoran’s subdivision of 
Square 186, as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Li^er 10 at folio 
114; described in one parcel as follows: beginning at the 
Southwest corner of said Lot 12 and running thence East 
on North ‘H’ Street, 44 feet; thence Nortlji 131.08 feet to 
an alley in the rear of said lot; thence west on said alley 
44 feet; thence South 131.08 feet to the beginning, together 
with the improvements and the appurtenances thereunto 
belonging.” j 

Term. | 

| 

I 

2. To have and to hold said premises unto the lessees 
subject to the restrictions, terms, conditions and covenants 
hereinafter expressed and declared, for knd during the 
term of ninety-nine (99) years from and after the first day 
of April, A. D. One Thousand Nine Hundred and Twenty- 
five (1925), to and until the thirty-first day of March, A. D. 
Two Thousand and Twenty-four (2024), said lessees yield¬ 
ing possession and agreeing to pay rental therefor as here¬ 
inafter provided. 

Rental. 

i 

3. And the said lessees in consideration of the leasing 
and demising of the premises aforesaid, l|ereby covenant 
and agree to pay to the lessor, as yearly rent for said 
demised premises, the sum of Thirty-six thousand ($36,- 
000) Dollars each year for and during the said term of 
ninety-nine (99) years; that the aforesaid rent for each 

year during said ninety-nine (99) ye^r term shall be 
21 paid by the lessees in equal quarterly installments, 
each an advance, on or before the first day of the 
months of January, April, July and October in each year, 
beginning with the first day of April, A. Df One Thousand 
Nine Hundred and Twenty-five (1925), and lending with and 
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including the installment becoming due on the first day of 
January, A. D. Two Thousand Twenty-four (2024); that 
such rental shall be payable at such bank or other place 
in the City of Washington and District of Columbia, as the 
lessor may, from time to time, previously designate in 
writing, and in default of such designation, then to the 
Riggs National Bank, in said City and District, for and on 
account of the lessor as aforesaid; and that said yearly rent 
shall be payable in gold coin of the United States of 
America of the present standard of weight and fineness, or 
in its equivalent in value, at the time of payment, in lawful 
money of the United States of America. 

Taxes, Assessments, Water, Rents, etc. 

4. The lessees further covenant and agree to and with 
the lessor that, in addition to the yearly rent aforesaid, 
the lessees will bear, pay, discharge, indemnify, and save 
the lessor harmless from, all water rates and all taxes, li¬ 
cense fees, excises, imposts, charges, liens, penalties, spe¬ 
cial assessments and other impositions, general and spe¬ 
cial, ordinary and extraordinary, of every nature and kind 
whatsoever (hereinafter for convenience referred to in this 
lease under the general phrases 44 tax’’ and “taxes,” which 
shall be construed as also including all taxes and assess¬ 
ments for improvements to the streets, alleys and side¬ 
walks, vaults thereunder, about said premises, but not as 
including income, transfer or inheritance taxes hereinafter 
mentioned) which may now or hereafter be levied, imposed, 
charged or assessed, and which become due during the con¬ 
tinuance of this lease, upon the land and premises above 
described, or upon any building, addition or improvements 
of any kind, or upon any part of or any interest in such 
building or improvements, now on said premises, or which 
mav, at anv time and from time to time after the date of 
these presents and before the expiration of the term of this 
lease, be thereon, whether such tax, rate, charge, lien or 
assessment shall be for city, county, district, federal, or 
other purpose whatever; that all such taxes shall be paid 
by the lessees, in the name of the lessor, within thirty (30) 
days after the same shall become due and payable; and 
that all receipts taken therefor shall be made out in the 
name of the lessor, if so procurable, and the receipts, or 
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duplicates thereof, shall be delivered to the lessor within 
fifteen (15) days after the payments evidenced thereby; 
it being understood and agreed that the general taxes 
levied for the first and last years of the terih hereby created 
shall be apportioned between the parties hereto and paid 
by the lessees only for such part of each of said two years 
as may be included in said term of pinety-nine (99) 
years. 

22 5. It is mutually covenanted and Agreed that noth¬ 

ing herein contained shall be construed to require 
the lessees to pay any so-called income taxes assessed upon 
or in respect of the income of the lessor, nor shall anything 
in this lease contained be construed to require the lessees 
to pay any so-called inheritance, estate or transfer tax 
growing out of any inheritance, devise orj transfer of the 
lessor’s estate in the demised premises or of any interest 
in the reversion of said real estate. 

6. In case of the failure, neglect or refusal of the lessees 
so to pay the taxes aforesaid, this lease sh^ll, at the option 
of the lessor and upon notice as hereinafter set forth, ab¬ 
solutely cease and determine; or the lessor may, at her 
option, elect to pay any such taxes as aforesaid (with any 
interest or penalty accrued thereon) regaining unpaid, 
after the same shall have been payable fof more than said 
thirty (30) days, or in case said premises qr improvements 
or any part thereof or interest therein, arq about to be or 
have been sold for the non-payment thereof, and to pay, 
cancel and clear off all such liens, charges, Impositions and 
claims upon or against said demised premises, or any part 
thereof or interest therein, and to redeem said premises 
and improvements and any interest therein aforesaid from 
the same or any of them; and the amount so paid, with 
any interest or penalty accrued thereon Ijy reason of de¬ 
layed payment, and including the lessor’s reasonable at¬ 
torney’s fees and other expenses in connection therewith, 
shall be, and be deemed to be, so much additional rent due 
from the lessees to the lessor on the next|day, after such 
payment by the lessor, provided herein for the payment 
by the lessees of the quarterly rent in advance as aforesaid, 
and shall draw interest at the rate of 6 peri cent per annum 
as hereinafter provided. The receipt or certificate for any 
such payment as aforesaid by the lessor; signed by the 
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official or his deputy, authorized to issue the same, shall be 
final and conclusive as to the amount thereof and as to the 
validity of any such rate, tax, license fee, excise, impost, 
charge, or assessment, and as to the validity of any sale 
or forfeiture of the demised premises or any part thereof, 
for non-payment of the same and shall be final and con¬ 
clusive as to the lessor’s right to pay the same under the 
provisions hereof; it being expressly agreed, however (all 
other provisions of this lease to the contrary notwithstand¬ 
ing) that the lessees shall not be required to pay, discharge 
or remove any such tax, tax lien, or other imposition or 
charge upon or against the said demised premises, or any 
interest therein, or any part thereof or the improvements 
at any time situate thereon, so long as the lessees shall, in 
good faith, promptly proceed to contest the same, or the 
validity thereof, by appropriate legal proceedings, in the 
name of the lessor, if necessary, diligently prosecuted and 
designed to prevent the collection of the tax or the sale of 
the said premises, or any interest therein, or any part 
thereof, to satisfy the same; provided, however, the lessees, 
within thirty (30) days after any such tax, charge 
23 or imposition upon said premises shall have become 
due and payable, shall give notice to the lessor of 
their intention to contest the validity of the same and shall 
deposit with the lessor such sum of money as may be suffi¬ 
cient security to meet and pay any tax (with any interest 
or penalty thereon) that may be held, in such proceeding 
of contest, to be lawful, any surplus remaining after said 
premises shall have been so relieved or discharged from 
any tax, so held to be lawful, and the entire security in 
case it is held to be unlawful, to be returned to the lessees 
less the amount of any loss, cost, damage and expense, in¬ 
cluding reasonable attorney’s fees, that the lessor may 
sustain or incur in connection with the tax so contested. 

7. It is mutually covenanted and agreed, notwithstand¬ 
ing the aforesaid provisions, that the lessees shall not be 
obliged to pay any installments of any special assessment 
which, although levied or assessed upon said premises dur¬ 
ing the term hereby demised, shall become due and payable 
only after the expiration thereof by lapse of time, or 
which, in case a forfeiture hereof is declared by the lessor 
under the provision of these presents, shall become due and 
payable thereafter. 
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Lease Not Terminated by Damage or Destruction of 

Buildings. 

i 

8. The lessees further covenant and agree, any law to 
the contrary notwithstanding, that no los$ or damage, by 
fire or other casualty, of or to any building or buildings at 
any time on the demised premises, shall operate to termi¬ 
nate this lease or to relieve or discharge the lessees from 
the payment of taxes and quarterly rent and any moneys 
to be treated as rent hereunder, as the spe become due 
and payable, as hereinbefore provided, or from the per¬ 
formance and fulfillment of any of the lessees’ obligations 
and undertakings herein. 

Lessees to Restore in Case of Damage dr Destruction. 


9. The lessees further covenant and agree that if, and as 
often as, said improvements or any part | thereof, now or 
hereafter placed upon the premises hereby demised, shall, 
during the continuance of the term hereby created, be 
burned down, destroyed or damaged by fire, or destroyed 
or damaged by other casualty the lessees, kt their own cost 
and under the conditions hereinafter provided, shall fully 
restore, re-build or repair the same, an4 have the same 
rebuilt or repaired and ready for operation and occupancy 
within twenty-four (24) months after such loss or damage, 
or as much sooner as reasonably possibly, and pay there¬ 
for, so that said demised premises and buildings situate 
thereon shall be discharged, free and clear of all liens and 
claims of contractors, subcontractors, mechanics, 
24 laborers and materialmen; provided, however, that 
the lessees, in case such loss or damage is so ex¬ 
tensive as to require it, may erect a new building or build¬ 
ings, under the conditions of these presents, upon said 
premises, it being understood that such new improvements 
shall be of a cost value of not less thhn One Hundred 
Thousand ($100,000), Dollars in case the present improve¬ 
ments thereon, including any enlargement or alteration 
thereof that may have been made, are so destroyed or dam¬ 
aged, and of a cost value of not less thafi the amount of 
insurance actually collected on the building or buildings so 
destroyed or damaged, in case the preseht improvements 


i 
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shall have been replaced, in whole or part, by the lessees 
with new improvements. 


Insurance. 

10. The lessees further covenant and agree, forthwith 
and at the lessees’ own cost, to fully insure the buildings 
and improvements on the premises hereby demised and at 
all times during the said term of ninety-nine (99) years, 
including periods of repairing, construction or reconstruc¬ 
tion of any building or buildings, to keep the buildings and 
improvements now or hereafter, from time to time, placed 
or being placed thereon, fully insured against loss or dam¬ 
age by fire and other casualties commonly insured against 
in the District of Columbia, including loss or damage 
caused by or resulting from storm and boiler explosion, in 
a responsible insurance or indemnity company or com¬ 
panies and all such policies of insurance and indemnity, 
or renewals thereof, shall be payable, in the event of loss 
or damage, to the Riggs National Bank, or other responsi¬ 
ble company or person satisfactory to and approved in 
writing by the lessor, as Trustee, so that said Trustee may 
collect thereunder, in case of loss or damage, for the bene¬ 
fit hereunder of both the lessor and the lessees; and all 
such policies, together with the receipts showing payment 
of the premiums thereon, shall be deposited at once with 
said Trustee. In case the said lessees at any time shall 
refuse or neglect or fail so to insure, or so to keep insured, 
the building or buildings, and improvements at any time 
upon said premises, or refuse, neglect or fail at once to de¬ 
posit the policies and premium receipts with said Trustee, 
as aforesaid, the lessor at her option, may procure or re¬ 
new such insurance or procure additional insurance or in¬ 
demnity necessary fully to cover the improvements afore¬ 
said, and all amounts paid therefor shall be, and be deemed 
to be, so much additional rent hereunder, payable, with six 
(6) per cent interest thereon as hereinafter provided, with 
the quarterly rent next thereafter becoming due under 
these presents. 

11. In case the lessees at any time shall place insurance 
upon said premises in excess of the requirements of the 
lessor as above provided, or for the benefit or in behalf 
of any mortgagee, or trustee under a deed of trust in the 
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nature of a mortgage, or for the benefit of any holder or 
holders of securities issued under or secured by any 
25 such mortgage or deed of trust, upoh the leasehold 
interest created hereby, the lessees covenant and 
agree without delay on demand to hand to the lessor, or to 
her designated agent to collect rents hereurider, a full and 
detailed list of all such insurance. 

12. Any policy of insurance covering the improvements, 
or any part thereof, on the demised premises may be made 
payable, when practicable and procurable, tj) the aforesaid 
Trustee, and shall be for the benefit of the lessor, the 
lessees, the mortgagee or trustee under any deed of trust, 
upon the demised premises, and the holders of any securi¬ 
ties issued thereunder, as their several interests may ap¬ 
pear, according and subject to this lease. 

Application of Insurance Mon^y. 

i 

13. Is is further covenanted and agreed by ^nd between the 
parties hereto that in case the building or buildings, or any 
part thereof, now or hereafter placed on said demised prem¬ 
ises, shall, at any time or times, be damaged ot destroyed, the 
Trustee aforesaid, shall, if the lessor so dendands, first pay 
any overdue taxes and quarterly rent and charges to be 
treated as rent hereunder, and shall then pay to the lessees, 
or to the contractor repairing or rebuilding the same, as 
said Trustee may elect, in such sums as may be needed 
from time to time as the work progresses, and, if said 
Trustee so elects, only on the certificate of a responsible 
architect, the remainder, or the whole, as the case may be, 
of such insurance money as said Trustee may actually have 
received on account of such damage or destruction, to¬ 
gether with any interest accumulating thereon while in its 
hands (less its reasonable charges as Trustee hereunder, 
and any and all reasonable expense, including attorney’s 
fees, in the collection thereof), provided , however, it shall 
appear to the satisfaction of the said Trustee that said in¬ 
surance money so received by it and remaining in its hands 
after the payment of any overdue taxes and rents and its 
own costs and charges as aforesaid, either alone or to¬ 
gether with any other moneys previously impounded with 
or expended by said Trustee, or by the lessees, for such 
rebuilding or repairing, shall be clearly sufficient to pay 


! 
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for the full completion, ready for operation and occupancy, 
of said building or buildings, or the full restoration and 
repairing thereof, as the case may be, in the manner and 
within the time required by this lease and free and dis¬ 
charged of and from all liens and claims of contractors, 
subcontractors, mechanics, laborers and materialmen, and 
fully insured as hereinbefore required; it being understood 
that said Trustee, in any event may retain a sufficient 
amount of the insurance money, so collected by it and so 
remaining in its hands as aforesaid, to pay for such full 
completion of such rebuilding or repairing in conformity 
with the requirements of this lease, so that the building or 
buildings, when so repaired or rebuilt, shall be ready for 
operation and occupancy and free from all such liens 
26 and claims, and fully insured, as aforesaid; and, 
on such completion, so free and discharged of and 
from all such liens and claims, and so insured, any surplus 
of insurance moneys then remaining in the hands of said 
Trustee, shall be paid over to said lessees as and for their 
own. 

14. It is expressly covenanted and agreed between the 
parties hereto that, in case the lessees shall not have fully 
rebuilt or repaired the buildings and the improvements 
on said premises within twenty-four (24) months next 
after any such loss, damage or destruction aforesaid, as 
hereinbefore agreed, or shall not have commenced such 
rebuilding or repairing within nine (9) months thereafter, 
or in case at any time during said twenty-four (24) 
months, said insurance money so collected by said Trustee 
(over and above any taxes and rents then due and unpaid, 
and its own costs and reasonable charges as aforesaid) 
shall appear to said Trustee not to be sufficient to pay for 
the full completion of said building or buildings, ready for 
operation and occupancy and discharged and free from the 
liens and claim aforesaid, and again fully insured as here¬ 
inbefore provided, and the deficiency shall not then be paid 
by the lessees to said Trustee, then, and in either of said 
events, all the insurance money, or, as the case may be, so 
much thereof as may then remain in the Trustee’s hands, 
shall, at the election of the lessor, be at once forfeited to 
the lessor as liquidated, ascertained and agreed damages, 
and not as a penalty or penal sum or in the nature thereof; 
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and it shall be lawful for the lessor thereupoh to declare 
said term ended, and into said demised premises re-enter 
as hereinafter agreed; and, in such case, no compensation 
shall be allowed the said lessees by the lessor! for any un¬ 
completed building or buildings on said premises; and in 
the event of the termination of this lease, pursuant to its 
terms, while any such insurance money and accumulated 
interest thereon, shall remain in the hands of jsaid Trustee 
and before such repairing or rebuilding shall have begun, 
or has been finished, then such insurance mbney, or any 
balance then remaining in its hands, with the interest 
thereon, shall become the property of, and be paid by said 
Trustee to, the lessor, discharged and released from any 
claim or demand by the lessees or any perbon claiming 
under said lessees; and thereupon, the lessees! shall be dis¬ 
charged from the obligation to complete such building or 
repairs. | 

15. The said Trustee shall in no event be liable for the 
collection of any insurance moneys or for the failure or 
refusal of any insurance company, or other irisurer, to pay 
any moneys due, or to liquidate any loss, under any in¬ 
surance or indemnity policy so issued upon the premises 
aforesaid; but the Trustee shall be liable anjd responsible 
only for such moneys as shall actually cornel into its pos¬ 
session under any such policies, less the expenses of col¬ 
lection and its reasonable charges and disbursements here¬ 
under, as aforesaid; nor shall the Trustee be obligated 

(though it shall have the right) to examine into the 
27 propriety of any architect’s certificate upon which 
it may make payments as aforesaid; por shall said 
Trustee, in any way be responsible for the proper applica¬ 
tion of any insurance moneys, after the same have been 
paid out by said Trustee, pursuant to the provisions of 
this lease. 

New Building. I 

16. The lessees further covenant and agree to and with 
the lessor that the lessees will within four years from 
the first day of April, Nineteen Hundred arid Twenty-five 
(1925) construct, complete and pay for, free and clear of 
all liens and claims of contractors, sub-coritractors, me¬ 
chanics, laborers, and material men, a building located en¬ 
tirely on the said premises, at a cost value ox not less than 
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Five Hundred Thousand ($500,000) Dollars, and for such 
purpose remove the buildings at present upon said prem¬ 
ises; said new building shall be constructed of good mate¬ 
rial ; erected in a good, workmanlike manner, and shall be 
substantially in accordance with the plans and specifica¬ 
tions to be submitted, as hereinafter provided, to the lessor 
prior to the commencement of the erection of such build¬ 
ing. And said lessees further covenant to and with the 
lessor that before commencing to remove the present build¬ 
ings upon said premises, and before entering into or exe¬ 
cuting any contract for such removal, or for or on account 
of such new building, as conditions precedent thereto, and 
for the full and strict protection of the lessor’s estate in 
said premises and of her rights hereunder, shall and will: 

(a) pay all taxes and rents then due and payable and re¬ 
quired hereunder to be paid by the lessees, and 

( b) submit to the lessor, together with true and complete 
copies thereof to be retained by the lessor, all plans and 
specifications upon which contracts are to be let or entered 
into by the lessees for such taking down and removal, and 
for such rebuilding or new building; and the approval or 
disapproval thereof shall be signified in writing by the 
lessor within sixty days after the receipt by her of such 
plans and specifications; it being understood that in the 
event such plans and specifications are so approved by the 
lessor and contracts are let by the lessees thereon, the 
lessor shall have the right, through agents or representa¬ 
tives, to inspect the work as it proceeds to the end that she 
may see that the construction will be in strict accordance 
with such plans and specifications and with the contracts 
so let thereon. The failure of the Lessor in writing to ap¬ 
prove or disapprove such plans or specifications within 
sixty (60) days after the receipt thereof, shall be taken and 
deemed to be an approval thereof. 

17. It is further covenanted and agreed by and between 
the lessees and the lessor that the lessees may at any time 
during the term of this lease take down, remove or destroy 
the new building provided for in paragraph 15 hereof, or 
any other building that shall hereafter be erected or placed 
on said premises hereunder to take the place of the 
28 building then thereon, provided that each and every 
of said replacement building when completed and 
ready for occupancy shall have a cost value of not less than 
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Five Hundred Thousand ($500,000) Dollars, calculated and 
determined in the same manner as provided for the new 
building in paragraph 16 hereof, and shall be completed 
and ready for operation and occupancy within twenty-four 
months after such taking down and removal shall have 
been commenced, and said lessees further covenant to and 
with the lessor that before commencing to remove any such 
building and before entering into or executing any contract 
for its removal or for or on account of such replacement 
building as conditions precedent thereto, ai}d for the full 
and strict protection of the lessor’s estate in the premises, 
and of her rights hereunder, the lessees shall and wnll per¬ 
form all and singular the same covenants, agreements and 
undertakings provided in sub-paragraphs a and b of para¬ 
graph 16 hereof. 


* 


* 


* 


* 


* 


# 
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When Mortgagee May Rebuild. 

19. It is further covenanted and agreed by and between 
the parties hereto that, in case any mortgag^, or trust deed 
in the nature of a mortgage, conveying or encumbering the 
leasehold estate hereby created to secure the repayment 
of moneys actually borrowed thereunder, shall have been 
made by the lessees, and said mortgage or deed of trust 
shall be in force and the debt secured theifebv unpaid in 
whole or in part, at the time of any partial or total de¬ 
struction, by fire or other casualties, of the i improvements 
that may be standing on said demised premises, and if the 
lessees, in such case, shall fail within six (6) months, after 
such total or partial destruction, to commence to repair 
or rebuild the same or to construct a new building on said 
demised premises, in accordance with the! terms of this 
lease, any mortgagee or trustee under such convey- 
29 ance, as aforesaid, may repair said building or re¬ 
build the same, or construct a new bhilding on said 
demised premises, as the case may be, in compliance with 
and in all respects subject to the provision^ of this lease; 
and any such mortgagee or trustee, repairing, or rebuild¬ 
ing said improvements, or constructing a new building, in 
accordance with the provisions of this lease, shall be sub¬ 
rogated to all the rights of the lessees to inv and all in¬ 
surance money (and accumulated interest! thereon) col- 


i 
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lected by the Trustee (less its costs, charges and disburse¬ 
ments as aforesaid) upon said building so damaged or de¬ 
stroyed, and shall be entitled to have the same paid out, 
by the Trustee aforesaid, in the same manner in every re¬ 
spect as if such mortgagee or trustee were the lessees here¬ 
under. 


Repairs to Buildings. 

20. The lessees further covenant and agree, at their 
own expense and at all times during the aforesaid term, to 
keep and maintain the improvements now or hereafter situ¬ 
ate upon said premises, including any vaults under the 
sidewalks and alleys about the same (and including said 
sidewalks and the alley or alleys adjacent to said premises 
to the extent that any present or future law or ordinance 
may require any act or duty in relation thereto by the 
owner or occupant of said premises), in good and safe re¬ 
pair and condition, so that the security furnished the lessor 
by said improvements, now or hereafter placed thereon as 
aforesaid, for the rents and agreements herein contained 
shall not at any time be impaired or diminished in value, 
and so that the improvements upon said premises can be 
surrendered up to the lessor in good order and condition, 
upon the termination of these presents by the lapse of 
time or otherwise; and the lessees further covenant and 
agree that, in case of loss or damage to or destruction of 
the improvements, now or at any time hereafter upon said 
premises, the lessees, in making repairs or erecting any 
new building on said premises shall in all respects com¬ 
ply with all the laws, ordinances and requirements then in 
force relating thereto; and , further , that the lessees will, 
at their own expense and at all times during the term of 
this lease, fully and promptly take all necessary precau¬ 
tions to keep and protect any building on said premises, 
and the walls thereof, from injury or damage occasioned, 
or that might be occasioned, by the* construction of any wall 
or walls or buildings or by any other construction work 
on land contiguous or adjacent to the . premises hereby 
demised; and shall and will, promptly and at once and 
at their own expense, repair any injury or damage 
occasioned thereto or thereby; it being also understood 
and agreed that in case any building, rebuilding, repairs 
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or any construction or other work whatever is undertaken 
at any time, on or about the premises hereby demised, by 
the lessees or any one holding under the lessees or by any 
person whatsoever, the lessees will take all necessary pre¬ 
cautions to protect the premises, adjoining and ad- 
30 jacent, and any improvements thereon^ from injury 
and damage thereby, and will save the lessor harm¬ 
less of and from all claims and demands for br on account 
of injury or damage, actual or alleged, to person and prop¬ 
erty arising therefrom, and of and from all ^osts, charges 
and reasonable attorneys’ fees incurred by th^ lessor in de¬ 
fending any suit or proceeding brought agaihst her to en¬ 
force any such claim or demand. 

i 

* 

Material Changes in Present Buildings. 

j 

21. The lessees further covenant and agrjee not to re¬ 
move from said premises, except as herein otherwise pro¬ 
vided, the improvements, now or hereafter placed thereon, 
but that the same and all additions and improvements 
thereto (together with the appliances and appurtenances 
used in the operation thereof or in connection therewith 
as hereinafter defined), are, or, as the case may be, shall 
be and become, as soon as erected or made, a part of the 
realty and pass to the lessor, as hereinafter! provided, on 
the termination of this lease by the lapse of time or other¬ 
wise; it being understood and agreed, however, that the 
lessees shall have the right to make material alterations 
or changes in the improvements now or hereafter placed 
upon the said demised premises, but only when and if all 
taxes and rents then due and payable hereunder have been 
paid in full, and when and if and as a condition precedent 
thereto, the lessees, before commencing any such work or 
letting contracts therefor, shall submit to the lessor the 
final plans and specifications therefor clearty showing the 
character and kind of alterations or change^ to be made. 

22. Notice is hereby given by the lessor that any claim 
or lien arising out of any building, re-build^ng, repairing 
or other work undertaken by the lessees or any other per¬ 
son whatsoever, upon the premises hereby deinised or upon 
any improvements now or hereafter thereon; or for work, 
labor or materials furnished therefor, shall be subject to 
all and singular the rights of the lessor un^er this lease, 
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and every such claim or lien asserted against the estate and 
interest of the lessor, in the demised premises and improve¬ 
ments at anv time thereon, shall be absolutelv without force 

* 7 v 

and effect. 

23. It is agreed, further , by and between the parties 
hereto that any material taken down or removed, in making 
any alterations or changes, as aforesaid, or in making any 
repairs hereunder in the improvements now upon the 
premises hereby demised, or in taking down and removing 
said present improvements or any part thereof, for the 
purpose of repairing or of erecting a new building or 
buildings upon said premises, under the provisions hereof, 
may be taken away by the lessees, or used by them in the 
construction work upon said premises without any pay¬ 
ment therefor to the lessor. 

31 Compliance with Laws and Ordinances. 

24. The lessees further covenant and agree to and with 
the lessor that the lessees will promptly comply with and 
conform to all laws and ordinances in force at any time 
during this lease relating to the construction, use and main¬ 
tenance of said premises and improvements thereon and all 
the appurtenances belonging thereto and used in connection 
therewith, and to the use of the sidewalks (and excavations 
and vaults thereunder, if any), streets and alleys in front of, 
around, about and adjacent to said premises, and keep the 
same (including the said sidewalks, streets and alleys, when¬ 
ever so required by law or ordinance) and every part 
thereof in good repair and in good tenantable, safe, secure 
and healthy condition during the entire term of this lease at 
the lessees’ own cost; that said premises, or any part 
thereof, shall not, during said term, be let or permitted to be 
used for any immoral, unlawful or illegal purpose whatever, 
or for any use or purpose in violation of any law, ordinance 
or regulation in force and effect in said District of Co¬ 
lumbia; and that the lessees during said entire term will 
save harmless and fully indemnify the lessor from and 
against any and all penalties, damages, costs and attorneys’ 
fees imposed upon the lessor directly or indirectly by reason 
of any immoral, unlawful or illegal use of said premises, or 
any part thereof, andi from any penalties or damages or 
costs and fees charged or imposed upon the lessor by reason 
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of any violation or alleged violation of ahy such law or 
ordinance as aforesaid, whether such violation or delin¬ 
quency be ascribable to the lessees or to any tenant on said 
premises or any part thereof, holding under the lessees, or 
to any other person or persons whatever. 

25. It is further expressly understood apd agreed that 
the lessees, shall indemnify and save the lessor, harmless of 
and from any and all claims, demands, actions, suits, or 
proceedings, judgments or decrees for orj on account of 
injuries to person, life or property in, oii or about said 
premises and the improvements thereon, and in, on or about 
the streets, alleys, and sidewalks in front, jaround and ad¬ 
jacent thereto. 

Assignment of Lease. | 

i 

26. The lessees further covenant and agjree that neither 
this lease, nor any interest thereunder, shall be assigned or 
transferred by the lessees, without the previous consent of 
the lessor in writing, while the building nowj on said demised 
premises, or any part thereof, or any building, or part 
thereof, at any time hereafter erected thereon, is damaged 
or destroyed, taken down or removed, and prior to the com¬ 
plete repair and restoration thereof, or complete construc¬ 
tion of a new building thereon, or the full completion of any 
repairs to any building thereon undertaken or required 
hereunder, and unless and until, in any such case, said build¬ 
ing or buildings shall be fully ready for operation 

32 and occupancy, and, as hereinbefore provided, shall 
be discharged, free and clear from all liens, claims 
and demands, of every kind and character, including any 
lien or claim of contractors, subcontractors, mechanics, 
laborers, or materialmen; and until suchf absolute repair 
and completion, as the case may be, of such improvements 
in all respects, as last aforesaid, discharged, free and clear 
from such demands, claims and liens, aiky such sale, as¬ 
signment or conveyance by said lessees of their interest in 
said premises, or in the leasehold interest hereby created, 
without such prior written consent of the lessor, shall be 
absolutely null and void and without effect. 

27. It is, hoivever, agreed that the lessees may, at any 
time hereafter except as above provided, sell and assign the 
leasehold interest in said premises hereby Created, provided, 

3—5581a i 
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however , that each and every covenant in this lease con¬ 
tained be then fully complied with, kept and performed by 
said lessees, to the extent the same may then be required of 
said lessees by the terms hereof; and that all ground rents, 
and all taxes, insurance premiums, and charges of every 
kind hereunder, then due, have been paid by the lessees up 
to the date of such sale and assignment; and provided , 
further , that no such sale or assignment by the lessees, as 
aforesaid, shall have any validity or effect hereunder unless 
and until evidenced by an instrument in writing, under seal 
and duly acknowledged by the lessees and the assignee or 
assignees, and duly recorded by the lessees or their assigns 
in the recorder’s office in said District of Columbia, and 
unless and until a duly certified copy of such recorded in¬ 
strument has been handed by the lessees or their assigns 
to the lessor or to the properly designated agent of the 
lessor to receive the ground rent hereunder as aforesaid, 
together with the name and residence address of each and 
every such assignee or purchaser of said leasehold estate; 
nor shall such instrument in writing have any validity or 
effect hereunder unless it contains a clause, to the effect 
that the assignee or assignees, purchaser or purchasers, 
and each and every of them, and his, or their respective 
heirs, executors, administrators, successors (in the case of 
a corporation) and assigns, jointly and severally, person¬ 
ally assume and accept all and each of the provisions, con¬ 
ditions, covenants and agreements, in this lease contained, 
and will personally comply with and be bound by them, and 
each of them, and will keep and perform the same, and each 
thereof; it being understood that, so often as any such sale 
or assignment of said leasehold interest shall be made, 
during said terms, each and all of the aforesaid provisions 
relating thereto shall apply and be fulfilled, before any 
such sale or assignment shall have any validity hereunder; 
it being also understood and agreed that (subject to the 
limitation first above provided), upon such sale or assign¬ 
ment of said leasehold interest, all and each of the afore¬ 
said provisions and conditions relating thereto having been 
fulfilled (but not otherwise), the lessees so selling or as¬ 
signing all interest hereunder, shall stand released of and 
from any and all liability under this lease arising, 
33 provided, such sale and assignment shall have been 
made to carry into effect an absolute and bona fide 



WASHINGTON LOAN AND TRUST COMPANY! ET AL. 


35 


sale of the lessees’ interest hereunder. This covenant shall 
apply to and be for the benefit of any subsequent assignor 
or assignors. j 


Mortgage on Leasehold. 


28. It is expressly covenanted and agreed by and between 
the parties hereto, that, at any time after the improve¬ 
ments now on the demised premises shall havp been replaced 
by the lessees, under the conditions of this lease, with new 
improvements, and from time to time thereafter, the lessees 
may convey the leasehold estate hereby cheated in said 
premises and in the buildings at any time thereon, by way 
of mortgage or deed of trust to any responsible person or 
corporation, as mortgagee or trustee, povided, the lessees 
at the time such mortgage or trust deed is! made and de¬ 
livered shall not be in default in any of the covenants or 
agreements herein contained to be kept, observed and per¬ 
formed by the lessees, and said mortgage ' or trust deed 
shall contain a clause or clauses to the effect (a) that it 
conveys to the mortgagee or trustee, and tp the holder of 
any security issued thereunder, no rights in the premise^ 
or in any building or improvement thereof, greater than 
or extending beyond the rights of the lessee^ therein under 
this lease, and (fe) that said mortgage or triist deed and all 
rights thereunder are, and shall be, subject to all and each 
of the rights of the lessor herein, and to all and each of the 
conditions, covenants, agreements, and obligations in this 
lease contained and declared; it being Understood and 
agreed that, the lessees may place a mortgage or trust deed 
upon said leasehold estate to secure the repayment of 
moneys borrowed to replace, under the provisions of this 
lease, the present improvements thereon with new improve¬ 
ments, as soon as the plans and specifications therefor shall 
have been approved by the lessor; as in this lease provided. 

29. It is further mutually covenanted and agreed that the 
mortgagee or trustee in any such mortgage or trust deed, 
or the holder or owner of any indebtedness secured thereby, 
shall not become personally liable upon, or under, any of 
the covenants or agreements of this lease, but that any per¬ 
son or persons or corporation, acquiring the leasehold 
estate hereby created and the rights and title of the lessees 
therein, under any judicial sale made under any such mort- 


. 
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gage or trust deed, or as the result of any action or remedy 
provided therein or by foreclosure or other appropriate 
proceeding in the nature thereof, or as the result of any 
legal process or proceedings whatsoever, shall thereby be¬ 
come liable under and be bound by all the terms, covenants 
and agreements herein as the assignee or assignees hereof. 

30. Such Mortgagee or trustee at any time before the 
rights of the lessees shall have been forfeited to the lessor, 
as provided in this lease, may, at his option, do any 
34 act or thing necessary and proper hereunder to pre¬ 
vent such forfeiture, and any act or thing so done 
shall be as effective to prevent such forfeiture of the lessee’s 
rights hereunder as if done by the said lessees; and, if the 
lessees so desire, any such mortgage or trust deed may pro¬ 
vide that, as between any such mortgagee or trustee and 
the lessees, such trustee or mortgagee on making good any 
default hereunder by the lessees shall thereby be subrogated 
to any or all rights of the lessees under the provisions of 
this lease. 


Interest Upon Arrears. 

31. It is further covenanted and agreed that each and 
every installment of rent provided for herein shall draw 
interest at the rate of six (6) per cent per annum from the 
time the same becomes payable hereunder until the same is 
paid; and that each and every expenditure made by the 
lessor hereunder and provided herein to be treated and col¬ 
lectible as additional rent, shall likewise draw interest at 
the rate of six (6) per cent per annum from the time such 
expenditure was made until repaid to the lessor; it being 
understood and agreed that each and every provision herein 
relating to the forfeiture of this lease for the failure, neglect 
or refusal to pay the rent reserved, as aforesaid, shall 
apply equally to any failure, neglect or refusal to pay any 
additional rent as hereinbefore provided and defined. 

Rents, etc., a Prior Lien. 

32. It is expressly understood and agreed that the rent 
to be paid hereunder by the lessees to the lessor, and all 
sums herein agreed to be treated and paid as rent, shall 
always be and are a valid and first lien paramount to any 
mortgage or trust deed executed by the lessees and to any 
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lien caused by the lessees, upon the leasehold crbated hereby 
and upon the interest of the lessees in any and all buildings 
and improvements, and parts thereof, that afe now or at 
any time during the said term, may be, or be erected, placed 
or put, on said demised premises, including all appurte¬ 
nances and appliances used in connection therewith; that the 
lessees shall have no authority, express or implied, by virtue 
of these presents, to bind the interest of the lessor in said 
demised premises, or in the improvements bnd appurte¬ 
nances at any time thereon, for any purpose whatever; and 
notice is hereby given that no contract, transfer, assign¬ 
ment, mortgage or trust deed, made or entered into by the 
lessees, and no judgment, decree, mechanics’ or other lien, 
claim or demand against the lessees, shall in ahy manner or 
degree affect the title of the lessor to said demised premises 
or her right and title hereunder to or lien upoii the building 
and buildings, and parts thereof, now on or tjiat hereafter 
may be erected on said premises, and to or ifpon any im¬ 
provements or additions thereto, and to or upon the 
35 appurtenances, including boilers, elevators and all 
other fixtures and appliances, used in connection 
therewith; and nothing in this lease contained shall be con¬ 
strued to authorize the lessees to do any act or make any 
contract so as to encumber in any manner the title of the 
lessor to, or to create a lien upon the interest! of the lessor 
in said land, improvements and fixtures, or in any manner 
to affect the lien of the lessor upon the interest !of the lessees 
in said land and buildings and appurtenances and upon the 
leasehold interest created hereby; it being expressly under¬ 
stood and agreed that all alterations, rebuilding, new build¬ 
ing, repairing and improvements upon and in lor about said 
premises shall be paid for by said lessees whenever and as 
soon as payment for any work done or materials furnished 
for the same, becomes due, and said premises! and building 
and fixtures are expressly thereby relieved frpm any charge 
or lien on account thereof or any possibility thereof. 

Forfeiture on Default. I 

i 

33. The lessees further covenant and agreb to and with 
the lessor that if default shall at any time be made by the 
lessees in the payment of said rent when dub, quarterly in 
advance as aforesaid, or in the payment of any additional 


! 
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rent as herein provided and defined, and such default shall 
continue for Thirty (30) days, after notice in writing 
thereof to the lessees, or if any default or breach shall be 
made by said lessees in the covenant respecting assignmnts, 
or in the covenant respecting insurance, or in the covenant 
respecting the payment of taxes, assessments, water rates 
and other such charges and impositions, or in the covenant 
for improvements or for repairs or for rebuilding or for 
new building, or for the completion thereof within the time 
herein specified, or in any other of the covenants in this 
lease contained to be kept, fulfilled or performed by the 
lessees, and such default shall continue or remain without 
full correction for thirty (30) days after notice thereof in 
writing by the lessor, in the manner hereinafter provided, it 
shall be lawful for the lessor, at her election, after the termi¬ 
nation of said thirty (30) days, to declare said term ended 
and this lease terminated, canceled and annulled, and the 
said demised premises and every part thereof, with or with¬ 
out process of law, to re-enter, and the said lessees, and any 
person or persons occupying or being in or upon the same, 
to expel, remove and put out, using such force as may be 
necessary in so doing, and the said premises and all im¬ 
provements thereon again to re-possess and enjoy as in 
their first or former estate, and to distrain for any rent or 
moneys due hereunder, or to institute other appropriate 
proceedings therefor; meaning and intending hereby to 
give to the lessor a valid and first lien upon the leasehold 
interest of said lessees in said demised premises as herein¬ 
before provided, and in all buildings and improvements now 
or hereafter thereon, and upon all appurtenances used in 
connection therewith, for the payment of said rent 
36 and all moneys due and that may become due here¬ 
under to the lessor, anything hereinbefore contained 
to the contrary notwithstanding; and if at any time said 
term shall be ended at such election of said lessor as afore¬ 
said- or in any other way, the lessees covenant and agree 
peaceably to surrender and deliver up said premises, im¬ 
provements, appurtenances and other property to said 
lessor immediately upon the termination of said term as 
aforesaid; and shall be subject to all the conditions and 
provisions above named and to eviction and removal, 
forcibly or otherwise, with or without process of law as 
above stated. 


WASHINGTON LOAN AND TRUST COMPANY ET AL. 39 

j 

| 

Arbitration. 

! 

34. It is further covenanted and agreed that in the event 
the parties hereto may disagree in respect of any question 
not affirmatively and definitely concluded by these presents, 
either party, the lessor or the lessees, may choose a compe¬ 
tent and disinterested person to represent hfer or them, as 
the case may be, and thereupon shall notify tpe other party 
in writing of the name and address of thej arbitrator so 
chosen, together with a statement in writing pf the question 
to be arbitrated; whereupon it shall be the dqty and obliga¬ 
tion of the other party within fifteen (15) d^ys thereafter, 
to choose a competent and disinterested person to represent 
her or them, as the case may be, and notify in writing the 
party first acting hereunder of the name and address of the 
arbitrator so chosen, with a statement of the question to be 
arbitrated, if not satisfied with the statement served by the 
party first acting; and in case the other party, being so 
notified, shall fail or refuse, within said fifteen (15) days, 
so to appoint an arbitrator, the question or questions to be 
submitted for arbitration, if submissible hereunder, may be 
passed upon and determined by the one arbitrator so chosen, 
and his decision or report, when made in writing and served 
upon the other party, shall be and become final, conclusive 
and binding upon both parties ten (10) days after the date 
of such service; it being understood and agreed that when 
two arbitrators so chosen reach a conclusion upon the 
question or questions submitted, if submissible hereunder, 
their decision or report in writing shall become final and 
binding ten (10) days after it shall have been served upon 
both parties. In the event the two arbitrators so chosen 
shall be unable to agree, they shall, withinj ten (10) days 
after disagreeing, choose a third competent, and disin¬ 
terested person, and the decision in writing of the majority 
of the three arbitrators shall be conclusive ^nd binding ten 
(10) days after it shall have been served uppn both parties. 
In case of the death, inability or refusal of arbitrator to 
act, another arbitrator shall be appointed hereunder in his 
place and stead. 

I 

37 36. Among the questions subject: to arbitration 

under the foregoing provisions, are (a) the amount 
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gage or trust deed, or as the result of any action or remedy 
provided therein or by foreclosure or other appropriate 
proceeding in the nature thereof, or as the result of any 
legal process or proceedings whatsoever, shall thereby be¬ 
come liable under and be bound by all the terms, covenants 
and agreements herein as the assignee or assignees hereof. 

30. Such Mortgagee or trustee at any time before the 
rights of the lessees shall have been forfeited to the lessor, 
as provided in this lease, may, at his option, do any 
34 act or thing necessary and proper hereunder to pre¬ 
vent such forfeiture, and any act or thing so done 
shall be as effective to prevent such forfeiture of the lessee’s 
rights hereunder as if done by the said lessees; and, if the 
lessees so desire, any such mortgage or trust deed may pro¬ 
vide that, as between any such mortgagee or trustee and 
the lessees, such trustee or mortgagee on making good any 
default hereunder by the lessees shall thereby be subrogated 
to any or all rights of the lessees under the provisions of 
this lease. 


Interest Upon Arrears. 

31. It is further covenanted and agreed that each and 
every installment of r6nt provided for herein shall draw 
interest at the rate of six (6) per cent per annum from the 
time the same becomes payable hereunder until the same is 
paid; and that each and every expenditure made by the 
lessor hereunder and provided herein to be treated and col¬ 
lectible as additional rent, shall likewise draw interest at 
the rate of six (6) per cent per annum from the time such 
expenditure was made until repaid to the lessor; it being 
understood and agreed that each and every provision herein 
relating to the forfeiture of this lease for the failure, neglect 
or refusal to pay the rent reserved, as aforesaid, shall 
apply equally to any failure, neglect or refusal to pay any 
additional rent as hereinbefore provided and defined. 

Rents, etc., a Prior Lien. 

32. It is expressly understood and agreed that the rent 
to be paid hereunder by the lessees to the lessor, and all 
sums herein agreed to be treated and paid as rent, shall 
always be and are a valid and first lien paramount to any 
mortgage or trust deed executed by the lessees and to any 
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lien caused by the lessees, upon the leasehold crfeated hereby 
and upon the interest of the lessees in any and all buildings 
and improvements, and parts thereof, that aie now or at 
any time during the said term, may be, or be ejected, placed 
or put, on said demised premises, including all appurte¬ 
nances and appliances used in connection therewith; that the 
lessees shall have no authority, express or implied, by virtue 
of these presents, to bind the interest of the lessor in said 
demised premises, or in the improvements and appurte¬ 
nances at any time thereon, for any purpose whatever; and 
notice is hereby given that no contract, transfer, assign¬ 
ment, mortgage or trust deed, made or entered into by the 
lessees, and no judgment, decree, mechanics ’ br other lien, 
claim or demand against the lessees, shall in atiy manner or 
degree affect the title of the lessor to said demised premises 
or her right and title hereunder to or lien upoii the building 
and buildings, and parts thereof, now on or that hereafter 
may be erected on said premises, and to or npon any im¬ 
provements or additions thereto, and tp or upon the 
35 appurtenances, including boilers, elevators and all 
other fixtures and appliances, used i]n connection 
therewith; and nothing in this lease contained shall be con¬ 
strued to authorize the lessees to do any act or make any 
contract so as to encumber in any manner the title of the 
lessor to, or to create a lien upon the interest of the lessor 
in said land, improvements and fixtures, or ih any manner 
to affect the lien of the lessor upon the interest! of the lessees 
in said land and buildings and appurtenances I and upon the 
leasehold interest created hereby; it being expressly under - 
stood and agreed that all alterations, rebuilding, new build¬ 
ing, repairing and improvements upon and in lor about said 
premises shall be paid for by said lessees whenever and as 
soon as payment for any work done or materials furnished 
for the same, becomes due, and said premises and building 
and fixtures are expressly thereby relieved from any charge 
or lien on account thereof or any possibility thereof. 

Forfeiture on Default. 

i 

i 

33. The lessees further covenant and agreb to and with 
the lessor that if default shall at anv time bb made by the 
lessees in the payment of said rent when due, quarterly in 
advance as aforesaid, or in the payment of any additional 
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rent as herein provided and defined, and such default shall 
continue for Thirty (30) days, after notice in writing 
thereof to the lessees, or if any default or breach shall be 
made by said lessees in the covenant respecting assignmnts, 
or in the covenant respecting insurance, or in the covenant 
respecting the payment of taxes, assessments, water rates 
and other such charges and impositions, or in the covenant 
for improvements or for repairs or for rebuilding or for 
new building, or for the completion thereof within the time 
herein specified, or in any other of the covenants in this 
lease contained to be kept, fulfilled or performed by the 
lessees, and such default shall continue or remain without 
full correction for thirty (30) days after notice thereof in 
writing by the lessor, in the manner hereinafter provided, it 
shall be lawful for the lessor, at her election, after the termi¬ 
nation of said thirty (30) days, to declare said term ended 
and this lease terminated, canceled and annulled, and the 
said demised premises and every part thereof, with or with¬ 
out process of law, to re-enter, and the said lessees, and any 
person or persons occupying or being in or upon the same, 
to expel, remove and put out, using such force as may be 
necessary in so doing, and the said premises and all im¬ 
provements thereon again to re-possess and enjoy as in 
their first or former estate, and to distrain for any rent or 
moneys due hereunder, or to institute other appropriate 
proceedings therefor; meaning and intending hereby to 
give to the lessor a valid and first lien upon the leasehold 
interest of said lessees in said demised premises as herein¬ 
before provided, and in all buildings and improvements now 
or hereafter thereon, and upon all appurtenances used in 
connection therewith, for the payment of said rent 
36 and all moneys due and that may become due here¬ 
under to the lessor, anything hereinbefore contained 
to the contrary notwithstanding; and if at any time said 
term shall be ended at such election of said lessor as afore¬ 
said- or in any other way, the lessees covenant and agree 
peaceably to surrender and deliver up said premises, im¬ 
provements, appurtenances and other property to said 
lessor immediately upon the termination of said term as 
aforesaid; and shall be subject to all the conditions and 
provisions above named and to eviction and removal, 
forcibly or otherwise, with or without process of law as 
above stated. 
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Arbitration. 

i 

34. It is further covenanted and agreed th^.t in the event 
the parties hereto may disagree in respect of any question 
not affirmatively and definitely concluded by these presents, 
either party, the lessor or the lessees, may cfioose a compe¬ 
tent and disinterested person to represent hfer or them, as 
the case may be, and thereupon shall notify the other party 
in writing of the name and address of the arbitrator so 
chosen, together with a statement in writing of the question 
to be arbitrated; whereupon it shall be the duty and obliga¬ 
tion of the other party within fifteen (15) d^ys thereafter, 
to choose a competent and disinterested persqn to represent 
her or them, as the case may be, and notify in writing the 
party first acting hereunder of the name and j address of the 
arbitrator so chosen, with a statement of the question to be 
arbitrated, if not satisfied with the statement served by the 
party first acting; and in case the other party, being so 
notified, shall fail or refuse, within said fifteen (15) days, 
so to appoint an arbitrator, the question or questions to be 
submitted for arbitration, if submissible hereunder, may be 
passed upon and determined by the one arbitrator so chosen, 
and his decision or report, when made in writing and served 
upon the other party, shall be and become final, conclusive 
and binding upon both parties ten (10) days after the date 
of such service; it being understood and agreed that when 
two arbitrators so chosen reach a conclusion upon the 
question or questions submitted, if submissible hereunder, 
their decision or report in writing shall become final and 
binding ten (10) days after it shall have be£n served upon 
both parties. In the event the two arbitrators so chosen 
shall be unable to agree, they shall, within] ten (10) days 
after disagreeing, choose a third competent and disin¬ 
terested person, and the decision in writing of the majority 
of the three arbitrators shall be conclusive and binding ten 
(10) days after it shall have been served upon both parties. 
In case of the death, inability or refusal of fin arbitrator to 
act, another arbitrator shall be appointed hereunder in his 
place and stead. 

i 

###•#*• 

i 

! 

37 36. Among the questions subject to arbitration 

under the foregoing provisions, are (a) the amount 
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of cash deposit that shall be made by the lessees with the 
lessor, under paragraph 6 hereof, as security for the pay¬ 
ment of any taxes the validity of which is being contested 
by the lessees; (b) the amount, character and form of in¬ 
surance, upon the building or buildings and appurtenances 
at any time on the demised premises, that must be effected 
and taken out by the lessee under paragraph 10 hereof; (c) 
the extent to which the annual rent reserved hereunder shall 
be abated, under paragraph 38 hereof, in case of the exer¬ 
cise of the right of eminent domain; and (d) in case of a 
partial taking of the property under the exercise of the right 
of eminent domain, the value of the part taken and the 
value of the part not taken as set forth in paragraph 38 
hereof. This enumeration of submissible questions shall 
not, however, exclude the arbitration of any other question 
or questions not affirmatively and definitely covered by the 
provisions of these presents; it being understood , that any 
question submissible for arbitration hereunder may be taken 
to the courts for decision, if judicial proceedings are com¬ 
menced before the appointment of an arbitrator shall have 
become effective hereunder. 

Eminent Domain. 

37. It is further covenanted and agreed by and between 
the parties hereto that in the event the whole of the premises 
hereby demised shall be taken under the exercise of the 
right of eminent domain, $600,000 of the amount realized 
from such appropriation shall accrue to the lessor, and the 
remainder, if any, shall belong to the Lessees, and this lease 
shall cease and determine as of the date such appropriation 
becomes effective, the rent and taxes hereunder to be pro¬ 
rated to that date. 

38. In tho event any part, less than the whole, of the 
premises hereby demised, shall be taken under the exercise 
of the right of eminent domain, the rent and taxes shall be 
prorated to the effective date of such taking, and the annual 

rent reserved hereunder, beginning with such date, 
38 shall thereafter be abated in the proportion which 

the rental value of the part so taken bears to the fixed 
rent of the whole premises at the time of taking; out of the 
proceeds of such taking the lessor shall receive an amount 
that bears to the aforesaid sum of $600,000 the same pro¬ 
portion as the value of the part so taken bears to the value 
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of the part not taken, and the balance of thb proceeds re¬ 
maining, after such deduction in behalf of the lessor, shall 
belong to the lessees. 

| 

Service of Notice. 

! 

| 

39. It is expressly agreed, as a condition of this lease, that 
in every case where, in the opinion of the lessor, or under 
the terms hereof, it shall be deemed, or may be necessary, 
for the interests of the lessor, to serve a notice or demand 
concerning this lease or any of the condition^ or provisions 
thereof or concerning any default in or breaich of any such 
condition or provision, it shall constitute and be a good and 
sufficient service of such notice or demand, to leave a copy 
thereof at the residence or principal office of the lessees or 
of any assignee of this lease, with any Employee past 
eighteen (18) years of age, or to mail a copy thereof by 
registered mail to said lessees or any assignee, at the ad¬ 
dress, if any, last furnished in writing by thq lessees to said 
lessor or to their designated agent to receive the ground 
rent hereunder; or when no such address is Known to or has 
been received by the lessor or her designated agent, to post 
a copy of the same conspicuously for seven ’(7) consecutive 
days on the front of said demised premises, or on the front 
of any building then situated thereon; ahd in case the 
lessees, or any assignee hereof, may desire tfc> serve a notice 
on the lessor in respect of this lease, or any oif its provisions, 
the same may be served by registered mail addressed to the 
designated agent of the lessor to whom the last quarter!} 7 
ground rent hereunder shall have been paid! by the lessees; 
and, in either case, the time for curing or performing the 
matter or thing, to which such notice may relate, shall com¬ 
mence to run from the date of such leaving, mailing or post¬ 
ing, as the case may be. 

40. It is, however, understood and agreed that, if, pursu¬ 
ant to the provisions of this lease, the said lessees shall, at 
any time, convey as aforesaid by bona fide mortgage or deed 
of trust, the leasehold interest demised Hereby, and the 
lessor shall be notified of such conveyance in writing, with 
the address of the mortgagee or trustee tjhereunder (but 
not in any other event), no forfeiture provided herein shall 
affect the interest of such mortgagee or trustee, or of the 
holder of any security issued under such mbrtgage or deed 
of trust, unless notice shall be given to such mortgagee or 


i 
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trustee in the same manner as hereinbefore required to be 
given to the lessees, and such mortgagee or trustee may, 
within the time provided herein, comply with such notice by 
performing the covenant claimed to have been broken, as 
hereinbefore provided. 

39 Titles to Improvements, Fixtures, etc. 

41. It is expressly covenanted and agreed between the 
parties hereto that wherever in these presents reference is 
made to the premises, or appurtenances, or fixtures, or to 
any building or buildings or improvements, or additions or 
part or parts thereof, now on or that may hereafter, at any 
time and from time to time during said term, be placed upon 
or over said demised premises, such expressions, in each 
case where the context either so requires or admits, shall be 
construed to include and embrace all boilers, furnaces, heat¬ 
ing and elevator apparatus and other fixtures and appurte¬ 
nances now or hereafter in or upon and about said premises 
and building or buildings, or any part thereof, on or over 
the same, except personal and movable property and trade 
and domestic fixtures (not connected with the operation of 
said building or buildings) of said lessees or of any sub¬ 
tenant of said lessees; and all such buildings and improve¬ 
ments and parts thereof, together with all such fixtures and 
appurtenances, shall, upon the termination of this lease, by 
lapse of time or for default or breach, on the part of the 
lessees, in respect of any covenant or agreement in this lease 
contained, or otherwise, be and become the absolute prop¬ 
erty of the lessor, without any compensation therefor to the 
lessees; and the said lessees covenant and agree with the 
lessor that, upon any such termination of this lease, in any 
of the ways just mentioned or in this lease otherwise pro¬ 
vided, the lessees will and shall yield up said premises and 
all the improvements thereon, and every part thereof, to 
said lessor in reasonably good condition and repair, includ¬ 
ing the boilers and other fixtures aforesaid, and no com¬ 
pensation whatever therefor shall be allowed to the lessees, 
their heirs, executors, administrators, successors, or 
assigns. 

Costs to be Paid by Lessees. 

42. The lessees further covenants and agrees that the 
lessor, at any reasonable time or times, may enter upon and 
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view the premises hereby demised or any part thereof; that 
no waiver by the lessor of a breach of any covenant or 
agreement or condition of this lease shall be construed to be 
a waiver of any subsequent breach of the same or any other 
covenant; that the lessees will promptly pay all costs and 
expenses, including reasonable attorney’s fees, and all judg¬ 
ments and decrees, which may be incurred by the lessor, 
from time to time, (a) in enforcing the covenants or agree¬ 
ments or conditions of this lease; or, (b) in obtaining pos¬ 
session of the demised premises after the termination 
thereof by forfeiture or otherwise; or, (c) in defending 
any suit or suits or proceeding brought against the lessor, 
as owner of the fee of the premises demised hereby, for the 
violation, actual or alleged, while this lease is in effect, in 
respect of the demised premises or any part thereof, of any 
present or future law or ordinance, or for th^ failure, actual 
or alleged, to keep, observe and comply with any such 
40 ordinance or law; or, (d) in defending any action or 
suit for damages, actual or alleged, for injuries to 
person, life, or property, in, on, or about said premises and 
the streets, alleys and sidewalks in front &nd around the 
same and adjacent thereto; or, (e) in defending any action 
or suit for damages for any cause or thing which may be, 
or be alleged to be, occasioned by, or be thb result of, any 
act or neglect on the part of the lessees, orjany sub-tenant 
or any other person on, upon or about the said premises, or 
of any failure, neglect or default on the part of the lessees 
in respect of any obligation, agreement, undertaking or 
promise herein contained on the part of tlie lessees to be 
kept and performed; and that, in case said lessor shall, with¬ 
out any default on her part, be made party to any litiga¬ 
tion commenced by or against the said lessees, in respect of 
any matter directly or indirectly growing out of these 
presents or the terms and conditions thereof, or relating to 
the demised premises, the said lessees shall and will pay all 
judgments, decrees, and costs and reasonable attorney’s 
fees, incurred by or imposed on the lessor fyv or in connec¬ 
tion therewith; and that all such judgments, decrees and 
reasonable costs and attorney’s fees incurred in any of the 
ways hereinbefore mentioned, when paid by the said lessor, 
shall at once be, and be deemed to be, so much additional 
rent, payable by the lessees to said lessor, Kvith interest at 
the rate of six (6) per cent thereon, at the next ensuring 
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quarterly rent day hereinunder, and shall also be a first 
and valid lien upon the buildings and improvements on said 
demised premises and upon the leasehold estate hereby 
created. 

Covenants to Run with the Land. 

43. The parties hereto further covenant and agree that 
all the covenants, agreements, rights, privileges, obligations, 
duties, conditions, specifications and recitals in this lease 
contained, shall be construed as covenants running with the 
land, and as extending to and binding at all times now and 
hereafter upon the heirs, executors, administrators, suc¬ 
cessors (in the case of a corporation) and assigns of the 
respective parties hereto, lessor, and lessees to the same 
extent as if the said respective heirs, executors, administra¬ 
tors, successors and assigns were herein named with the 
respective parties hereto in every instance, where not al¬ 
ready so named, and where the context hereof so requires or 
admits; and also that the phrases “lessor” and “lessees,” 
where used herein, shall be construed in the singular or 
plural according as they may now or hereafter represent 
one or more than one person in interest hereunder; all to 
the end that this lease shall always bind the owner and 
owners of the fee of said premises and the owner and owners 
of the leasehold interest created hereunder; and any act, 
notice, election or thing authorized to be done or exercised 
by either party to this lease may equally be done or author¬ 
ized by his, her or their duly authorized agent or attorney 
for the time being. 

41 Joint Signature of Lessor and Lessees. 

44. It is further covenanted and agreed that the joint 
signatures of the lessor and the lessees shall be required 
in all cases to any petition, consent or other instrument 
in writing whereby any person or corporation may, directly 
or indirectly, acquire, through a public grant or otherwise, 
the right to use or occupy any portion of any street or 
alley upon which said property abuts; it being agreed that 
in all cases where by law the consent or petition of the 
owners or of the lessees, of the premises devised, is re¬ 
quired, for any public or other grant or privilege, the joint- 
consent. or petition of the lessor and lessees shall b£ 
necessary. 
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Option to Purchase. 

47. For, and in consideration of the premises, the Lessor, 
for herself, her heirs, devisees, representatives and assigns, 
does hereby covenant with the Lessees, their heirs, repre¬ 
sentatives, assigns and survivors, that the Lessor, her heirs, 
devisees, representatives and assigns shall and will on de¬ 
mand, at any time prior to the expiration of Twenty (20) 
years from and after the first day of April, Qne Thousand 
Nine Hundred and Twenty-five (1925), sell outright, and by 
a good and sufficient deed and by title good of record and in 

fact, convey said lots and parcels of land with the im- 
42 provements thereon and the appurtenances thereto 
belonging, in fee simple, to the Lesseejs, their heirs, 
representatives, assigns, or survivors, at and for the sum 
of Six Hundred Thousand ($600,000.) Dollkrs in lawful 
money of the United States of America, payable simul¬ 
taneously with the execution and delivery of the deed of 
conveyance of said premises. 

In the event of the exercise of the foregoing option of 
purchase, the Lessees shall fully pay to the Lessor, in 
addition to the purchase price, all moneys (|f any) which 
at the time shall have become due hereunder from the 
Lessees to the Lessor, and which are unpaid. 

Renewal. 

48. The Lessees, their heirs, devisees, representatives 
and assigns, or any of them, shall have the' right at any 
time before the expiration of the ninety-nine year term 
hereby created, to renew the foregoing lea$e for a term 
to continue perpetually and forever (excepting the option 
to purchase provided for in Paragraph Forty-seven (47). 

Said renewal shall become effective and fully consum¬ 
mated in either of the following manners: (A) Upon 
written notice of renewal to the lessor or persons then 
standing in the place and stead of the Lessor (or to her or 
their agent for the collection of rents heifeunder) such 
notice to be given by the persons desiring to renew (and 
having that right hereunder) or their agent thereto author¬ 
ized; or (B) Upon filing by the person desiring to renew, 
with the Recorder of Deeds of the District; of Columbia 
(or officer succeeding or superceding him) of a written 
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notice of renewal, which filing shall be deemed also to be 
notice to the Lessor and her successors. 

And thereupon this lease shall be effective and continue 
perpetually and forever, in all of its terms and provisions, 
saving and excepting only, that the option of purchase 
provided for in Paragraph Forty-seven (47) shall not re¬ 
vive, nor be in effect, after the first day of April, A. D. 
Nineteen Hundred and Forty-Five (1945). 

49. James W. Wadsworth, Jr., husband of Alice Hay 
Wadsworth, hereby releases unto the Lessees, their repre¬ 
sentatives and assigns, all his right and expectancy of 
estate in the said premises, subject to the terms and pro¬ 
visions of this lease. 

In witness whereof the parties of the first and second 
parts hereto have hereunto set their respective hands and 
seals, all in quadruplicate, on the day and year first herein¬ 
above written. 

ALICE HAY WADSWORTH. [seal.] 
JAMES W. WADSWORTH, Jr. [seal.] 
HARRY WARDMAN. 

THOMAS P. BONES. 

JAMES D. HOBBS. 

Witnesses: 

HENRY J. ROBB, 

MARIE C. EICHELSER, 

As to all signatures. 

43 City of Washington, 

District of Columbia, ss: 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do herebv certifv that Alice Hav 
Wadsworth and James W. Wadsworth, Jr., parties to a 
certain Deed of Lease bearing date on the 1st day of May, 
1925, and hereto annexed, personally appeared before me 
in said District the said Alice Hay Wadsworth and James 
W. Wadsworth, Jr.,'being personally well known to me 
as the persons who executed the said deed, and acknowl¬ 
edged the same to be their act and deed. 

Given under my hand and seal this 4th day of May, 
A. D. 1925. 

[seal.] ' MARIE C. EICHELSER, 

Notary Public. 


[seal.] 

[seal.] 

[seal.] 
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City of Washington, 

District of Columbia, ss: 

i 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do hereby certify that Harry Ward- 
man, Thomas P. Bones and James D. Hobbs ? parties to 
a certain Deed of Lease bearing date on the 1st day of 
May, 1925, and hereto annexed, personally appeared before 
me in said District the said Harry Wardman,! Thomas P. 
Bones and James D. Hobbs, being personally well known 
to me as the persons who executed the said deed, and ac¬ 
knowledged the same to be their act and deed, j 

Given under my hand and seal this 4th day of May, 
A. D. 1925. 

[seal.] MARIE C. EICHEftSER, 

Notafy Public . 

j' 

44 Filed Oct. 7, 1931. Frank E. Cunninghhm, Clerk. 

i 

Deed of Trust from Wardman, Bones and Hobbs to Luther 
A. Swartzell and Edmund D. Rheefn . 

(Leasehold Trust.) 

This Deed of Trust, Made this Twenty-fourth (24th) 
day of December A. D. Nineteen hundred and twenty-six 
by and between Harry Wardman and Lillian ft. Wardman, 
his wife, Thomas P. Bones and Eloise C. Bones, his wife, 
and James D. Hobbs, and Juanita C. Hobbs, his wife, all 
of the District of Columbia, parties of the fitst part, and 
Luther A. Swartzell and Edmund D. Rheem, of said Dis¬ 
trict of Columbia; parties of the second part. 

Whereas, the said Harry Wardman and Thomas P. 
Bones are justly indebted unto John H. Ho^mead in the 
full sum of Six hundred and fifty thousand j($650,000.00) 
Dollars, for money loaned, for which amount they have 
made and delivered their eight hundred (800) joint and 
several promissory notes bearing even datb with these 
presents, numbered from one (1) to eight hundred (800), 
respectively, said notes Nos. 1 to 20, inclusive, being for 
the sum of Five thousand Dollars ($5,000.00) each; notes 
Nos. 21 to 420, inclusive, being for the sum of One thousand 
Dollars ($1,000.00) each; notes Nos. 421 to 630, inclusive, 
being for the sum of Five hundred Dollars ($500.00) each; 
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notes Nos. 631 to 680, inclusive, being for the sum of Four 
hundred Dollars ($400.00) each; notes Nos. 681 to 730, in¬ 
clusive, being for the sum of Three hundred Dollars 
($300.00) each; notes Nos. 731 to 750, inclusive, being for 
the sum of Two hundred fifty Dollars ($250.00) each, and 
notes Nos. 751 to 800, inclusive, being for the sum of One 
hundred Dollars ($100.00) each. All of said notes being 
payable to the order of said John H. Holmead five years 
after date, with interest thereon from date until paid at 
the rate of six and one-half per centum per annum, pay¬ 
able semi-annuallv; each instalment of interest to bear 
interest after maturity, if not then paid, at the rate afore¬ 
said: the payment of said interest, however, being subject 
to a certain covenant hereinafter set forth. The privilege 
being hereby reserved of paying any or all of said notes 
at any time before maturity by paying interest to date of 
such payment and two months interest in advance. 
45 Said principal and interest being payable at the 
office of Swartzell, Eheem and Hensey Company, in 
the City of Washington, District of Columbia. 

And Whereas, the parties hereto of the first part desire 
to secure the full and punctual payment of said debt and 
the interest thereon, as well as any and all renewals and 
extensions of said notes, or any part thereof, with interest 
on such renewals or such extensions, at such rate of in¬ 
terest as may be agreed upon, and any notes given for 
interest covering said extensions, with interest thereon 
from maturity of the same (which renewals or extensions 
of the debt or any part thereof hereby secured, or any 
change in its terms or rate of interest payable on same, 
shall not impair in any manner the validity of, or priority 
of this Deed of Trust); and also to secure the reimburse¬ 
ment to the holder or holders of said notes, and to the 
parties hereto of the second part, their heirs or substituted 
trustee, and any purchaser or purchasers, grantee or 
grantees under any sale or sales under the provisions of 
this Deed of Trust, for all monev which mav be advanced 
as herein provided for, and for any and all costs and ex¬ 
penses (including reasonable counsel fees) incurred or paid 
on account of any litigation at law or in equity which may 
arise in respect to this trust, or to the indebtedness or 
property herein mentioned; or in obtaining possession of 
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the premises after any sale which may be made as herein¬ 
after provided. 

And Whereas, the said parties of the first fpart are about 
to erect upon the hereinafter described land and premises 
a new building, as provided for in the hereinafter described 
leases, the plans and specifications of which building have 
been submitted to the lessors in said leases and approved 
by them in writing, as is evidenced by copies thereof placed 
in the hands of Swartzell, Rheem and Heitsey Company, 
agents for the holders of the notes secured by these 
presents; j 

Now, Therefore, This Deed of Trust Witnesseth; that 
the parties of the first part, in consideration of one dollar, 
lawful money, do hereby grant, bargain and sell and convey 
unto the parties of the second part, all the leasehold in¬ 
terest and estate, and the unexpired term pf years yet to 
come, granted and demised to Hairy Wardman, 
46 Thomas P. Bones and James D. Hpbbs, by those 
instruments of lease from Alice Hay Wadsworth dated 
May 1st, 1925, and November 24th, 1926, ancj recorded May 
7th, 1925, and November 27th, 1926, respectively, among 
the land records of the District of Columbia, in the fol¬ 
lowing described land and premises, situate and lying in 
the City of Washington, District of Columbi^, namely; Lots 
Ten (10), Eleven (11) and Twelve (12) in Corcoran’s 
subdivision of Square numbered One hundred eighty six 
(186), as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber 10 folio 114; to¬ 
gether with all the buildings and improvements of every 
kind and description now or hereafter erected or placed 
upon said land and premises; and all easements and ap¬ 
purtenances to said land and premises belonging; and with 
all the rights and privileges granted and demised by said 
leases, subject however, to all the conditions, covenants and 
provisions contained in said leases to be kept and per¬ 
formed by said Harry Wardman, Thomas P. Bones and 
James D. Hobbs. 

It is hereby understood and agreed by and between the 
parties hereto, that this Deed of Trust does not convey 
unto the parties hereto of the second part, or any holder 
or holders of the notes secured thereby, any right, title or 

4—5581a 
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interest in the premises or in any building or improvement 
thereon, greater than, or extending beyond, the rights of 
the lessees under the said above described leases, and that 
the right, title and interest of said parties hereto of the 
second part, or any holder or holders of the notes secured 
hereby shall be and is subject to all and each of the rights 
of the lessors under said leases, and to all and each of the 
conditions, covenants, agreements and obligations in said 
leases contained and declared. 

It is further herebv understood and agreed bv and be- 
tween the parties hereto, that wherever the word “prem¬ 
ises” or the words “land and premises” appear herein, 
the same shall be construed to mean said leasehold interest 
or estate, or the unexpired term thereof, and also all the 
provisions, conditions and terms contained in the above 
described leases. 

To have and to hold the said described premises unto 
and to the only use of the said parties hereto of the 
47 second part for the term of years yet to come and 
unexpired, created and demised by 1 lie hereinbefore 
described leases. 

In and upon the following trusts, that is to say: 

First. Until anv default in the pavment of anv matter of 
indebtedness hereby secured, as herein provided for, or 
until default in the payment of the rent reserved under 
and by the aforesaid leases, or until default or failure of 
the said Harry Wardman, Thomas P. Bones and James 
D. Hobbs, their personal representatives or assigns, to 
perform and keep all the terms, covenants and conditions, 
to permit the said Harry Wardman, Thomas P. Bones and 
James D. Hobbs, their personal representative and assigns, 
to possess and enjoy the said described premises, and to 
receive the rents, issues and profits thereof, and on full 
payment of the said notes and of any extensions or renewals 
thereof, and the interest thereon, and all sums advanced 
or expended in respect of this Deed of Trust, including cost 
of advertising and such commissions as mav be allowed bv 
law and are not otherwise herein provided for, to release 
and re-convev unto, and at the cost of, the said Harry Ward- 
man, Thomas P. Bones and James D. Hobbs, or the party 
or parties claiming under them, the aforesaid land and 
premises. 
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And it is mutually covenanted and agreed by and between 
the respective parties hereto, that the said fhll payment of 
principal and interest, as hereinbefore provided, at the 
office of Swartzell, Rheem and Hensey Company, in the 
City of Washington, District of Columbia, $hall constitute 
payment of said notes, respectively; and shall stop interest 
thereon from the date of said payment at said office; and 
(all other matters having been fully paid jas herein pro¬ 
vided) the said parties hereto of the secoiid part, or the 
Trustee acting in the execution of this trust, ^hall thereupon 
have power to release and re-convey said land and premises 
as aforesaid, without the presentation or cancellation of 
said notes, or any of them. 

Second. Upon default being made in the payment of any 
one of said notes or of any instalment of principal or interest 
thereon or in any renewal or extension thereof or of any 
note or notes hereafter given, or interest covering 
48 any extension with interest thereon from the matu¬ 
rity of the same, when and as the sanfe shall become 
due and payable, or upon default in payment, when due, of 
any tax or assessment, general or special, n^)w or hereafter 
assessed against said land and premises^ or any part 
thereof, while this Trust exists; or upon any default in keep¬ 
ing while this Trust exists, a fire insurance jon the building 
on said land in an amount, in the name, and to the satis¬ 
faction of the parties hereto of the secone part, who may 
select and designate the company or companies in which 
said insurance shall be placed, and who shkll apply what¬ 
ever may be received therefrom to the payment of the 
matters hereby secured, whether due or not, unless the 
party entitled thereto to receive shall waive the right to 
have the same so applied; or upon default in the payment 
of the rent reserved under and by the above described 
leases; or upon default and failure by tbe said Harry 
Wardman, Thomas P. Bones and James D.| Hobbs, to per¬ 
form and keep all the terms, covenants and conditions of 
said leases; or upon default in the quarterly payment of 
the rent and interest according to the covenant hereinafter 
contained; or upon any default in the payment, on demand, 
of any sum or sums advanced by the holder or holders of 
said notes on account of any costs or expenses of this trust, 
or on account of any such tax or assessment, or insurance, 
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or expense of litigation, or on account of any rent paid, as 
hereinafter provided, with interest thereon at the rate of 
six and one-half per centum per annum from the date of 
advance (it being hereby agreed that on default in payment 
of such costs, expenses, taxes or assessments or insurance, 
or expense of litigation, or rent as aforesaid, the same may 
be paid by the holder or holders of said notes, and all sums 
advanced in so doing, with interest as aforesaid, shall 
forthwith attach as a lien hereunder and be demandable at 
any time), then, upon any and each of such defaults so made 
as aforesaid, or upon a breach of any covenants herein con¬ 
tained the said parties hereto of the second part, or substi¬ 
tuted trustee, shall sell the aforesaid land and premises, or 
the then unexpired term under the aforesaid leases, and the 
improvements, at public auction, at such time and place, 
and upon such terms and conditions, and after such public 
notice, with such postponement of sale or re-sale, as said 
parties hereto of the second part, or substituted trus- 
49 tee, shall deem best for the interest of all parties con¬ 
cerned, and (the terms of sale being complied with) 
shall convey to, and at the cost of the purchaser, the prem¬ 
ises so sold, such purchaser being hereby discharged from 
all liability for the application of the purchase money, and 
shall apply the proceeds of sale (after paying all expenses 
of sale, all taxes and assessments thereon due, all sums ad¬ 
vanced for costs or taxes and assessments, or insurance, or 
expense of litigation as aforesaid, or rent due under the 
above described leases, or covenants herein, with interest as 
aforesaid, and a trustee’s commission of five per centum on 
the gross amount of sale), to the payment of the aforesaid 
notes, whether then due or not, and the interest thereon to 
the date of payment (it being agreed that the said notes 
shall, upon such sale being made before maturity of said 
notes, or before the maturitv of anv renewal or extension 
thereof, be and become immediately due and payable, at the 
election of the holder thereof), paying over the surplus, if 
any, to the said Harry Wardman, Thomas P. Bones and 
James D. Hobbs, their personal representatives or assigns, 
upon the surrender and delivery to the purchaser, his, her 
or their personal representatives or assigns, of possession 
of the premises so as aforesaid sold and conveyed, less 
the expense, if any, of obtaining possession thereof. 
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And the said Harry Wardman, Thomas P. Bones and 
James D. Hobbs hereby covenant that they w}ll execute such 
further assurances of said land and leasehold interest or 
estate, as may be requisite for vesting title in said parties 
hereto of the second part for the uses and! purposes and 
upon the trusts hereinbefore described, apd will, during 
all the time any of the above described matters hereby 
secured shall remain unpaid, keep the improvements on the 
above described property in good repair, jand will keep 
the terms and covenants and conditions of said leases, and 
pay the rent reserved thereby, and will pay the aforesaid 
taxes and assessments, and fire insurance premiums as the 
same shall become due and payable during the existence 
of this trust. 

And the said Harry Wardman, Thomas P. Bones and 
James D. Hobbs do hereby further covenant that the said 
rent shall be paid quarterly by them, their personal repre¬ 
sentatives or assigns, to Swartzell, Rljieem and Hen- 
50 sey Company at its office in the City pf Washington, 
District of Columbia, for the protection and benefit 
of the respective holders of said notes, when and as the same 
shall become due by the terms of the aforesaid leases, said 
rent, when so paid, to be turned over by the jsaid Swartzell, 
Rheem and Hensey Company to the parties entitled to the 
same under the aforesaid leases; and further, that in case 
said Harry Wardman, Thomas P. Bones and James D. 
Hobbs, their personal representatives or assigns, shall fail 
to make said payments, then the same may l)e paid by said 
Swartzell, Rheem and Hensey Company, apd the amount 
so paid shall be considered a part of the expenses of the 
debt hereby secured and shall bear the same jrate of interest 
as the principal debt, and immediately becoipe a charge on 
the said property hereby conveyed, and be Secured by this 
deed of trust; and upon continuance of such default for ten 
(10) days after the same is due, the said parties hereto of 
the second part, or the survivor of them, his heirs or assigns, 
or substituted trustee, shall have power to sell the prop¬ 
erty hereby conveyed as aforesaid, and shall: dispose of the 
proceeds of sale as hereinbefore provided. 

And the said Harry Wardman, Thomas |P. Bones and 

* i 

James D. Hobbs do hereby covenant and a^ree for them¬ 
selves and their representatives and assigps, to pay the 
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interest on the indebtedness hereby secured quarterly upon 
demand by the said parties of the second part, or by the 
trustee acting in the execution of this trust, at the office of 
said Swartzell, Rheem and Hensey Company, in the City of 
Washington, District of Columbia, for the use and benefit 
of the respective holders of said notes, when and as the 
interest on said notes shall become due by the terms thereof; 
and thevherebv further covenant and agree that should thev 
fail to pay the interest on said indebtedness, or any portion 
thereof, when and as the same shall become due and pay¬ 
able, then Swartzell, Rheem and Hensey Company (a corpo¬ 
ration organized under the laws of the State of Virginia and 
doing business in the City of Washington, District of 
Columbia) may, at its option, advance to the holder or 
holders of said notes such overdue and unpaid interest, 
and the sum or sums so advanced shall bear interest thereon 
at the same rate of interest as the principal debt, from the 
date of such advance, until paid, and the sum or sums 
51 so advanced, with interest thereon, shall forthwith 
attach as a lien hereunder and be demandable at 
any time; and upon default in the payment of the same the 
said parties hereto of the second part, or the trustee acting 
in the execution of this trust, shall have the same powers 
and duties as are hereinbefore provided for default in the 
payment of said notes or any instalment of interest thereon. 

In Testimonv Whereof, on the dav and vear first herein- 
before written, the said parties hereto of the first part have 
hereunto set their hands and seals. 

HARRY WARDMAN. [seal.1 

LILLIAN R. WARDMAN. r seal.1 
THOMAS P. BONES. [seal.1 

ELOISE 0. BONES. [seal.1 

JAMES D. HOBBS. [seal.1 

JUANITA C. HOBBS. [seal.] 

Signed, sealed and delivered in the presence of— 
MARIE C. EIOHELSER. 

District of Columbia, To wit: 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do hereby certify that Harry Ward- 
man, Lillian R. Wardman, Thomas P. Bones, Eloise C. 
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I 

Bones, James D. Hobbs and Juanita C. Hobfas, parties to a 
certain deed bearing date on the 24th day of December, 
A. D. 1926, and hereto annexed, personally appeared before 
me in said District, the said Harry Wardihan, Lillian R. 
Wardman, Thomas P. Bones, Eloise C. Bbnes, James D. 
Hobbs and Juanita C. Hobbs being personally well known 
to me as the persons who executed the said deed and 
acknowledged the same to be their act and deed. 

Given under my hand and notarial seal, this 29th day of 
December, A. D. 1926. 

MARIE C. EICHELSER, 

Notary fj Public, D. C . 

52 Filed Oct. 7, 1931. Frank E. Cunningham, Clerk. 
Deed of Trust, Alice Hay Wadsworth to tfnion Trust Co. 

(Washington Loan and Trust Company Trust.) 

This indenture made this 28 day of July A. D. 1927, by 
and between Alice Hay Wadsworth, of Grpveland, Living¬ 
ston Co., N. Y., party of the first part; and the Union Trust 
Company of the District of Columbia, a corporation organ¬ 
ized under the laws of said District, party of the second 
part, Witnesseth: 

Whereas, one Robert N. Taylor is justly indebted unto 
The Washington Loan and Trust Company! in the full sum 
of Six hundred thousand dollars ($600,000.00) for money 
loaned, for which amount he has made and delivered his 
fifty-two certain promissory notes bearing even date with 
these presents, numbered one (1) to fifty-two (52) respec¬ 
tively, notes Nos. 1 to 20 inclusive, being for the sum of 
Five thousand dollars ($5,000.00) each, notes Nos. 21 to 40 
inclusive, being for the sum of Ten thousand dollars 
($10,000.00) each, and notes Nos. 41 to 52 inclusive, being 
for the sum of Twenty-five thousand dollars ($25,000.00) 
each, all of said notes being payable to tljie order of said 
The Washington Loan and Trust Company, at its office in 
the City of Washington, D. C., three years after date, with 
interest at the rate of six per centum per apnum until paid, 
payable semi-annually; each instalment of interest to bear 
interest after maturity, if not then paid, at the rate afore¬ 
said. 

I 
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And whereas, the party of the first part desires to secure 
the prompt payment of said debt, and the interest thereon, 
when and as the same shall become due and payable, as well 
as anv renewals or extensions thereof, with anv increase of 
the rate of interest on said debt, and of all costs and ex¬ 
penses, including reasonable counsel fees incurred or paid by 
the said party of the second part or substituted trustee, or 
by any person hereby secured, on account of any litigation 
at law or in equity which may arise in respect to this trust 
or the property hereinafter mentioned, while this trust con¬ 
tinues, and of all money which may be advanced as herein 
provided for, with interest at the rate of six per centum 
per annum on all such costs and sums so advanced, from the 
date of such advance. 

53 Now, therefore, this indenture witnesseth, that the 
party of the first part, in consideration of the prem¬ 
ises, and of one dollar lawful money in hand paid by the 
party of the second part, receipt of which, before the seal¬ 
ing and delivery of these presents, is hereby acknowledged, 
has granted, and does by these presents grant, unto the 
party of the second part, in fee simple, the following 
described land and premises, situated in the District of 
Columbia, and known and designated as and being Lots 
numbered Ten (10) Eleven (11) and Twelve (12) in William 
W. Corcoran’s subdivision in Square numbered One hun¬ 
dred and eighty-six (186), as per plat recorded in the Office 
of the Surveyor for thri District of Columbia in Liber 10 at 
folio 114; together with all and singular, the improvements, 
ways, easements, rights, privileges and appurtenances to 
the same belonging, or in anywise appertaining, and all the 
estate, right, title, interest and claim, both at law and in 
equity, or otherwise however, of the party of the first part, 
of, in, to or out of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter 
declared; that is to say: in trust to permit said party of the 
first part, her heirs or assigns, to use and occupy the said 
described land and premises, and the rents, issues and prof¬ 
its thereof, to take, have, and apply to and for her or their 
sole use and benefit, until default be made in the payment 
of any of said promissory notes hereby secured, or anv in¬ 
stalment of interest thereon, when and as the same shall be¬ 
come due and payable, or of any taxes, assessments or in- 
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surance as required by the covenants herein contained, or of 
any commission or expense herein provided for. 

And upon the payment of all of said notes and the inter¬ 
est thereon, and any increase in the rate of interest on said 
debt agreed to in consideration of any renewal or extension 
thereof, and all moneys advanced or expended as herein 
provided, and all other proper costs, charges, expenses, 
commissions and half-commissions at any time before the 
sale hereinafter provided for, to release and reconvey the 
said described premises unto the said party of the first 
part her heirs or assigns, at her or their costs. 

54 And upon this further trust, upon hny default or 
failure being made in the payment of any of said 
notes or of any instalment of principal or interest thereon, 
when and as the same shall become due arid payable, or 
upon any default being made in the payment after demand 
therefor, of any money advanced as herein provided for or 
of any proper cost, charge, commission or expense in and 
about the same, then and at any time thereafter, the said 
party of the second part or the trustee acting in the execu¬ 
tion of this trust shall have the power and it shall be its or 
his duty thereafter to sell, and in case of any default of any 
purchaser, to resell the said described land and premises 
at public auction, upon such terms and conditions, in such 
parcels, at such time and place, and after such previous 
advertisement as the party of the second part; or the trustee 
acting in the execution of this trust, shall <fleem advanta¬ 
geous and proper; and to convey the same in fpe simple upon 
compliance with the terms of sale, to, and at the cost of, 
the purchaser or purchasers thereof, who shall not be re¬ 
quired to see to the application of the purchase money; and 
of the proceeds of said sale or sales: Firstly, to pay all 
proper costs, charges and expenses, including all fees and 
costs herein provided for, and all moneys advanced for 
taxes, assessments and insurance with interest thereon as 
herein provided, and all taxes, general and special, due upon 
said land and premises at time of sale, and to retain as com¬ 
pensation a commission of five per centum bn the amount 
of the said sale or sales; Secondly, to pay Whatever may 
then remain unpaid of said notes, whether the same shall be 
due or not, and the interest thereon to date of payment, it 
being hereby agreed that said notes shall, ppon such sale 


i 
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being made before maturity of said notes, be and become 
immediately due and payable at the election of the holder 
thereof; and, Lastly, to pay the remainder of said proceeds, 
if any there be, to the said party of the first part, her heirs 
or assigns, upon the surrender and delivery to the pur¬ 
chaser, his, her or their heirs or assigns, of possession of 
the premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And it is further agreed that no renewal or extension of 
the debt, or any part thereof hereby secured, or any 
55 change in its terms or rate of interest payable on the 
same, shall be deemed to impair in any manner the 
validity or priority of this deed. 

And the said party of the first part does hereby agree at 
her own cost, during all the time wherein any part of the 
matter hereby secured shall be unpaid or unsettled, to keep 
the said improvements insured against loss by fire in the 
full sum of — dollars in the name and to the satisfaction 
of the party of the second part, or substituted trustee, in 
such fire insurance company or companies as the said party 
of the second part may select, who shall apply whatever 
may be received therefrom to the payment of the matter 
hereby secured, whether due or not, unless the party entitled 
to receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments, both general and 
special, that may become due on, or be assessed against, 
said land and premises during the continuance of this trust, 
and that upon any default or neglect to so insure, or pay 
taxes and assessments, any party secured hereby may have 
said improvements insured and pay said taxes and assess¬ 
ments, and the expense thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per 
annum from the time of such payment. 

And it is further agreed that if said property shall be 
advertised for sale, as hereinbefore provided and not sold, 
the trustees acting shall be entitled to one-half the commis¬ 
sion above provided, to be computed on the amount of the 
debt hereby secured. 

And the said party of the first part covenants that she 
will warrant specially the property hereby conveyed, and 
that she will execute such further assurances of said land 
as may be requisite or necessary. 
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I 

In testimony whereof, the said party of the first part has 
hereunto set her hand and seal the day apd year herein¬ 
before written. 

ALICE HAY WADSWORTlH. [seal.] 
JAMES W. WADSWORTH: Jr. [seal.] 

Signed, sealed and delivered in the preseilce of— 

WM. L. S. OLMSTED. i 

BESSIE CHRISTIAN. 

I 

County of Livingston: 

State of New York, To wit: 

I, Wm. L. S. Olmsted a Notary Public in pnd for the said 
County and State, do hereby certify that Alice Hay Wads¬ 
worth, party to a certain deed bearing date on the 28th day 
of July, A. D. 1927, and hereto annexed, personally 
appeared before me in said County and State, on this 28th 
day of July, A. D. 1927, the said Alice Hay W'adsworth, 
being personally well known to me as the person who 
executed the said deed, and acknowledged the same to be 
her act and deed. 

Given under my hand and seal this 28th day of July, 
A. D. 1927. 

[notarial seal.] WM. L. S. OLMSTED, 

Notary Public. 

56 Filed Oct. 7, 1931. Frank E. Cunnihgham, Clerk. 

i 

Deed from Alice Hay Wadstvorth to Moore and Robb . 

This deed made the 28th day of July in the year Nine¬ 
teen hundred and twenty-seven, by and between Alice Hay 
Wadsworth, party of the first part, and L. Gardner Moore 
and Henry J. Robb, of the District of Columbia, parties 
of the second part: | 

Witnesseth, that for and in consideration of the sum of 
Ten dollars, the said party of the first part does grant unto 
the said parties of the second part, in fee bimple, as joint 
tenants, the following described land and premises, with 
the improvements, easements and appurtenances thereunto 
belonging, situate in the District of Columbia, namely, Lots 
numbered Ten (10), Eleven (11) and Twelve (12) in 
William W. Corcoran’s sub-division in Square numbered 
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One hundred and eighty-six (186), as per plat recorded 
in the Office of the Surveyor for the District of Columbia 
in Liber 10 at folio 114. 

Subject to a deed of trust dated July 28, 1927, and 
recorded August 10, 1927, among the land records of the 
District of Columbia, securing the sum of Six hundred 
thousand Dollars ($600,000.00). 

To have and to hold the same unto and to the use of the 
said parties hereto of the second part, in fee simple, as 
joint tenants. 

And the said party of the first part hereby covenants 
to warrant specially the property hereby conveyed, and to 
execute such further assurances of said land as mav be 
requisite. 

Witness her hand and seal on the dav and vear first here- 

* *> 

inbefore written. 

JAMES W. WADSWORTH, Jr. [seal.] 
ALICE iHAY WADSWORTH. [seal.] 

Signed, sealed and delivered in presence of— 

" BESSIE CHRISTIAN. 

County of Livingston, 

State of New York, To wit: 

I, William L. S. Olmsted, a Notary Public in and for the 
said County and State, do hereby certify that Alice Hay 
Wadsworth, party to a certain Deed bearing date on the 
28th day of July, A. D. 1927, and hereto annexed, personally 
appeared before me in said County and State, the said 
Alice Hay Wadsworth being personally well known to me as 
the person who executed the said Deed, and acknowledged 
the same to be her act and deed. 

Given under my hand and seal this twenty-eighth dav 
of July, A. D. 1927. 

[notarial seal.] WM. L. S. OLMSTED, 

Notary Public . 

57 Filed Oct. 7, 1931. Frank E. Cunningham, Clerk. 

Alleged Assignment by Attorney-in-Fact. 

For valuable consideration, on this 28th day of July, 
1927, I hereby assign, set over and transfer unto the Wash- 
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ington Loan and Trust Company of Washington, D. C., all 
of my right, title interest and estate of every nature and 
kind whatsoever in that certain lease dated May 1, 1925, 
and any and all the agreements contained therein, by and 
between myself, as lessor, and Harry Wardman, Thomas 
P. Bones and James D. Hobbs, as lessees, of premises lying 
and being in the City of Washington, District of Columbia, 
and known and described as follows: to wit: 

“Lot 12 and part of Lot 11 in Corcoran’s subdivision of 
Square 186, as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber ^.0 at folio 114; 
described in one parcel as follows: beginning at the South¬ 
west corner of said lot 12 and running thence East on 
North ‘H’ Street, 44 feet; thence Horth 131.08 feet to an 
alley in the rear of said lot; thence west on said alley 44 
feet; thence South 131.08 feet to the beginning, together 
with the improvements and the appurtenances thereunto 
belonging. ’ ’ 

■ 

• i 

i 

And, for a valuable consideration, I also hssign, set over 
and transfer on this 28th day of July, 1927, ijmto the Wash¬ 
ington Loan & Trust Company of Washington, D. C., all 
my right, title, interest and estate of every nature and kind 
wratsoever in a/;d to that certain supple|mentary lease 
dated November 24, 1926, between the saine parties, of 
premises lying and being in the City of Washington, Dis¬ 
trict of Columbia, and described as follows^ to wit: 

“Lots numbered Ton (10), Eleven (11) ar|d Twelve (12) 
in William W. Corcoran’s subdivision of Sqiiare numbered 
One Hundred and Eighty-Six (186), as per p^at recorded in 
the Office of the Surveyor for the District qf Columbia in 
Liber 10 at folio 114.” 

[seal.] ALICE HAY WADSWORTH, 

(Signed) By BESSIE CHRISTIAN, 

Attorney-in-Fact. 

City of Washington, 

District of Columbia, ss: 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do hereby certify that Bessie Chris¬ 
tian personally appeared before me in the said District and 
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acknowledged that she had executed the foregoing assign¬ 
ment of lease as attorney in fact for Alice Hay Wadsworth, 
and acknowledged the execution of said assignment as the 
act and deed of the said Alice Hay Wadsworth. 

Given under my hand and notarial seal this 9th day of 
August, A. D. 1927. 

(Signed) I MARIE C. EICHELSER, 

[notarial seal.] Notary Public , D . C. 

58 Filed Oct. 7, 1931. Frank E. Cunningham, Clerk. 

Ratification of Assignment of Leases and Assignment of 

Leases . 

This ratification of assignment of leases and assignment 
of leases made this sixth day of January in the year 1930, 
Witnesseth: 

Whereas, Alice Hay Wadsworth by lease dated May 1st, 
1925, did lease unto Harry Wardman, Thomas P. Bones 
and James D. Hobbs, the following described premises in 
the City of Washington, District of Columbia, to wit; Lot 
12 and part of Lot 11 in Corcoran’s sub-division of Square 
186, as per plat recorded in the Office of the Surveyor for the 
District of Columbia in Liber 10 folio 114, described in one 
parcel as follows: beginning at the Southwest corner of 
said lot 12 and running thence East on North “H” street, 
44 feet, thence North 131.08 feet to an alley in the rear of 
said lot; thence West on said alley, 44 feet; thence South 
131.08 feet to the beginning; together with the improve¬ 
ments and appurtenances thereunto belonging. 

And Whereas, by a supplemental lease dated November 
24,1926, the said Alice Hay Wadsworth did also lease unto 
the said Wardman, Bones and Hobbs, the following de¬ 
scribed premises in the City of Washington, District of 
Columbia, to wit; Lots numbered 10, 11 and 12 in William 
W. Corcoran’s sub-division of Square 186, as per plat re¬ 
corded in the Office of the Surveyor for the District of 
Columbia in Liber 10 folio 114. 

And Whereas, the said Alice Hay Wadsworth did by an 
assignment dated the 28th day of July in the year 1927, 
assign, set over and transfer unto The Washington Loan 
and Trust Company, of the City of Washington, District 
of Columbia, all of her right, title, interest and estate in 
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and to the foregoing lease dated May 1st, 19^5, and in and 
to said supplemental lease dated November 24, 1926, and 

Whereas, thereafter the said Alice Hay Wadsworth con¬ 
veyed all of the lands and premises above described in fee 
simple to L. Gardner Moore and Henry J. Robb. 

Now therefore, in consideration of the premises and the 
sum of Ten dollars ($10.00) to them in hand paid by The 
Washington Loan and Trust Company, the receipt of which 
is hereby acknowledged, the said Moore and Robb 
59 do hereby ratify and confirm the sa^d assignment 
and transfer of said lease and said supplemental 
lease, made as aforesaid by the said Alice Hpy Wadsworth, 
and do also upon the aforesaid consideration, for them¬ 
selves, their heirs and assigns, hereby assign, set over and 
transfer unto the said The Washington Loan and Trust 
Company, all their right, title, interest and estate of every 
kind and nature whatsoever, in and to that [aforesaid cer- 
tain lease, dated May 1st, 1925, wherein the said Alice Hay 
Wadsworth is lessor and the said Wardman, Bones and 
Hobbs, are lessees, and also all their right,j title, interest 
and estate of every nature and kind whatsoever, in and to 
that aforesaid supplemental lease dated November 24, 
1926, wherein the said Alice Hay Wadsworth is lessor and 
the said Wardman, Bones and Hobbs are lessees. 

In witness whereof the said L. Gardner Mopre and Henry 
J. Robb have hereunto set their respective hhnds and seals 
on the sixth day of January in the year 1930. 

L. GARDNER MOORE, [seal.] 
HENRY J. ROBB, j [seal.] 

Witness: 

HARRY W. GAUSS. I 

HARRY W. GAUSS. j 

City of Washington, , 

District of Columbia, ss: 

I, Harry W. Gauss, a Notary Public in arid for the Dis¬ 
trict of Columbia, do hereby certify that L. Gardner Moore 
and Henry J. Robb, parties to a certain Ratification of As¬ 
signment of Leases and Assignment of Leases, bearing 
date on the sixth day of January, A. D. 19p0, and hereto 
annexed, personally appeared before me in the said Dis¬ 
trict, the said L. Gardner Moore and Henry J. Robb being 
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personally well known to me as the persons who executed 
the said Deed of Ratification of Assignment of Leases and 
Assignment of Leases, and acknowledged the same to be 
their act and deed. 

Given under my hand and seal this sixth day of January, 
A. D. 1930. 

[notarial seal.] HARRY W. GAUSS, 

Notary Public , D. C. 

60 Filed Oct. 7, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 

vs. 

Washington Loan and Trust Company et al., Defendants. 

Stipulation . 

To save bringing into the record the supplementary lease 
dated November 24, 1926, between Alice Hay Wadsworth, 
lessor, and Wardman, Bones and Hobbs, lessees, it is here¬ 
by stipulated and agreed by and between counsel for the 
plaintiff and counsel for the defendants, Washington Loan 
and Trust Company and Union Trust Company, Trustee, 
that the said supplementary lease of November 24, 1926, is 
exactly the same as the original lease of May 1, 1925, be¬ 
tween the same parties, with the exception of certain re¬ 
citals in the preamble to said supplementary lease and 
description of the real estate involved, as follows: 

“Whereas, on the First day of May, A. D. 1925, a certain 
Indenture of lease was made and entered into and duly 
executed by and between Alice Hay Wadsworth as party 
of the first part, James W. Wadsworth, Jr., her husband, 
and Harry Wardman, Thomas P. Bones and James D. 
Hobbs, as parties of the second part, upon certain premises 
in the District of Columbia therein described as Lot 12 and 
part of Lot 11 in Corcoran’s subdivision of Square 186, as 
per plat recorded in the Office of the Surveyor for the Dis¬ 
trict of Columbia in Liber 10 at folio 114, and which said 
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indenture of lease appears of record in the teal estate rec¬ 
ords of the District of Columbia in Liber — at page —, and 

Whereas, by mistake or inadvertence of the scrivener of 
said indenture, the property therein described did not and 
does not include and embrace all and singular the real es¬ 
tate mutually contemplated and intended and still contem¬ 
plated and intended by all the parties thereto to be and 
become subject to the.terms of said lease and mutually by 
all such parties intended to have been and to be included 
therein, but part thereof having by said mistake or inad¬ 
vertence been omitted therefrom, and does not expressly 
state the character and form of Lessees’ tenancy mutually 
intended by the parties thereto. 

Now, therefore, this Indenture, made this 24th day of 
November, A. D. 1926, by and between the same respective 
parties, is made and entered into as supplemental to 
61 and declaratory of and in addition to said original 
Indenture, to correct the said mistake or inad¬ 
vertence and to give expression and effect to the true and 
actual intent of the said parties respectively, and to take 
effect as, of, and upon the said First day of May, A. D. 1925, 
and witnesseth as follows:” 

“Lots numbered Ten (10), Eleven (11) and Twelve (12) 
in William W. Corcoran’s subdivision of Square numbered 
One Hundred and Eighty-six (186), as per plat recorded in 
the Office of the Surveyor for the District of Columbia in 

Liber 10 at folio 114.” j 

I 

EDWARD S. DUVALL, 
EDWARD S. DUVALL, 

Attorney for Plaintiff. 
ARTHUR PETEp, 

ARTHUR PETER, 

GEO. P. HOOVER, 

GEORGE P. HOOVER, 
Attorneys for Defendants Washington Loan 
and Trust Company and U'kion Trust 
Company, Trustee . 

| 
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62 Filed Oct. 10, 1931. Frank E. Cunningham, Clerk 
In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 

vs. 

i 

Washington Loan and Trust Company et al., Defendants. 
Resignation of Edmund D. Rheem as Trustee. 

To the Supreme Court of the District of Columbia: 

I hereby resign as trustee under the deed of trust from 
Harry Wardman et al. to Luther A. Swartzell and myself, 
trustees, dated December 24, 1926, and recorded December 
30, 1926, in Liber 5899 at folio 409 et seq. of the land rec¬ 
ords of the District of Columbia. The said deed of trust 
conveying in trust the leasehold interest of the grantors 
therein as lessees under a certain lease for ninety-nine 
years from Alice Hay Wadsworth as lessor, and the real 
estate involved being the property known as the Hay 
Adams House. 

EDMUND D. RHEEM, 

i 7 

Trustee. 

Witness-: 

JOSEPH T. BARRY. 

ALBERT WOOLWORTH. 

63 In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 


vs. 

Washington Loan and Trust Company et al., Defendants. 

Memorandum. 

In my judgment there was no merger of the leasehold 
and of the fee. 
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| 

The deed of trust to the Union Trust Company from Mrs. 
Wadsworth conveyed her fee in the property which in¬ 
cluded her rights under the lease. 

A purchaser at a sale under that deed of trust would ac¬ 
quire all the rights of Mrs. Wadsworth, including her 
rights as lessor under the lease. 

I do not think there is any confusion as to the title to the 
real estate here involved or as to the relativje positions of 
the notes secured by the two deeds of trust. The amended 
bill of complaint does not state a cause of ^ction and the 
motion to dismiss it is granted. 

October 26, 1931. i 

JESSE C. ADKINS, 
JESSE C. ADKINS, 

Justice . 

i 

j 

64 Filed Oct. 30,1931. Frank E. Cunningham, Clerk. 

I 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

i 

Equity. No. 52882. j 

John U. Gardiner, Plaintiff,! 

vs. 

i 

The Washington Loan and Trust Company, a Corpora¬ 
tion; Union Trust Company of the District of Co¬ 
lumbia, a Corporation, Trustee, et al., Defendants. 

i 

Order Dismissing Amended Bill . 

This cause came on to be heard at this Term upon the 
motion of the defendants, The Washington Loan and Trust 
Company and Union Trust Company of ihe District of 
Columbia to dismiss the amended bill of complaint and 
was argued by counsel for the respective parties and sub¬ 
mitted, and upon consideration thereof the court having 
determined that the amended bill fails to state a cause 
of action, it is, by the Court, this 30th day of October, 1931, 
adjudged and ordered as follows, viz: 

That the said motion be, and the same hereby is, granted 
and the amended bill of complaint in this! cause be, and 
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the same hereby is, dismissed as to all defendants, with 
costs to defendants. 

By the Court: 

JESSE C. ADKINS, 

Justice . 

From the foregoing order plaintiff by his attorney notes 
an appeal to the Court of Appeals in open court and the 
penalty of the undertaking for costs on appeal is hereby 
fixed at $100.00. 

i JESSE C. ADKINS, 

Justice . 


Approved as to form. 

Attorney for Plaintiff. 

M. 143, P. 245. 

65 Memorandum. 

t 

1931, November 18.—Appeal bond approved and filed. 

66 Filed Dec. 29, 1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 52882. 

John U. Gardiner, Plaintiff, 

vs. 

The Washington Loan and Trust Company, a Corpora¬ 
tion, et al., Defendants. 

Assignment of Errors . 

The plaintiff, John U. Gardiner, hereby assigns the fol¬ 
lowing errors to be reviewed by the Court of Appeals on 
the appeal in the above entitled cause: 

1. The court erred in holding that the amended bill 
failed to state a cause of action. 

2. The court erred in attempting to construe the instru¬ 
ments set forth in the amended bill on a motion to dismiss, 
and holding that the deed of trust from Alice Hay Wads- 
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worth to the Union Trust Company passed Ipoth the rever¬ 
sion and leasehold interest of Alice Hay Wadsworth. 

3. The court erred in passing the decree dismissing the 
amended bill. 

EDWARD S. DtVALL, 
EDWARD S. DUVALL, 

Attorney for Plaintiff . 

67 Filed Dec. 29,1931. Frank E. Cunniiigham, Clerk. 
In the Supreme Court of the District of Columbia. 

i 

Equity. No. 52882. | 

John U. Gardiner, Plaintiff,! 

! 

vs. | 

I 

The Washington Loan and Trust Company, a Corpora¬ 
tion, et al., Defendants. 

Order to Clerk to Prepare Record on Appeal . 

The clerk will prepare the transcript of tfie entire record 
on appeal in this cause as set forth under Rfile No. 5, Para¬ 
graph 1, subdivisions a, b, c, d, e and f of tbe Rules of the 
Court of Appeals. 

EDWARD S. DtVALL, 

Attorney for Plaintiff. 

68 Supreme Court of the District of 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify! the foregoing 
pages numbered from 1 to 67, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 52882 in Equity, wherein 
John U. Gardiner is Plaintiff and Washington Loan and 
Trust Company, a corporation, et al. are pefendants, as 
the same remains upon the files and of record in said Court. 
In testimonv whereof I hereunto subscribe mv name and 

%/ i %» 
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affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of January, 1932. 

[Seal Supreme Court of the Disrict of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFFIN, 

Asst. Clerk. 

i 

69 In the Court of Appeals of the District of Columbia. 

No. 5581. 

John U. Gardiner, Appellant, 

vs. 

Washington Loan and Trust Company, a Corporation, 

et al., Appellees. 

Designation under Rule 6, Paragraph 5, of the Rules of the 
Court of Appeals of What Parts of the Record to 
be Printed. 

This appeal is to review the action of the Supreme Court 
of the District of Columbia in granting a motion to dismiss 
the amended bill of complaint, and the supposed errors for 
which this appeal is prosecuted are: 

1. That the lower court erred in holding that the 
amended bill failed to state a cause of action. 

2. That the lower court erred in attempting to construe 
a deed of trust the construction of which was one of the 
questions at issue. 

3. That the lower court erred in dismissing the amended 
bill of complaint. 

That the appellant believes that the entire record is 
necessary for the consideration of the questions involved 
on this appeal, with the exception of the following parts 
of the lease from Alice Hay Wadsworth to Harry Ward- 
man, Thomas P. Bones and James D. Hobbs, dated May 1, 
1925, and filed as the first exhibit to the amended bill, 
to wit; 

Paragraphs four to fifteen, both inclusive; 

Paragraphs eighteen to twenty-five, both inclusive; 
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Paragraphs thirty-four to thirty-six, botji inclusive: 
Paragraphs thirty-nine to forty-two , both inclusive; 
Paragraphs forty-four to forty-six, both inclusive. 

And the clerk of the Court of Appeals jis requested to 
omit said parts of said lease above referred to from 

70 the printed record in this case. 

EDWARD S. DUVALL, 
EDWARD S. DUVALL, 
Attorney for Appellant, W oodwdrd Building. 

j 

Service of a copy of the foregoing designation admitted 
this 6th day of January, 1932. 

ARTHUR PETER, 

GEO. P. HOOVER, 

Attorneys for Appellees, Washington Loan 
and Trust Company and Uniop Trust Com¬ 
pany, Trustee . 

71 [Endorsed:] #5581. John U. Gardiner, Appel¬ 
lant, v. Washington Loan and Trust Co. et al., appel¬ 
lees. Designation of record to be printed. Court of 
Appeals, District of Columbia. Filed Jan. |7, 1932. Henry 

W. Hodges, Clerk. | 

! 

72 In the Court of Appeals of the District of Columbia. 

No. 5581. | 

| 

John U. Gardiner, Appellant, 

vs. 

Washington Loan and Trust Company, a Corporation, 

et al., Appellees. 

Designation by Appellees of Additional Portions of Record 

to be Printed. 

Come now the appellees, Washington Loan and Trust 
Company and Union Trust Company of the District of 
Columbia, in the above entitled cause, by their attorneys, 
Arthur Peter and George P. Hoover, in opposition to appel¬ 
lant’s designation for printing, and directs the Clerk to 
include in the printed record the following parts of the 

lease from Alice Hav Wadsworth to Harrv Wardman, 

* ~ * * 

! 

. j 

i 


i 
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Thomas P. Bones and James D. Hobbs, dated May 1, 1925, 
(filed as Exhibit One to the amended bill of complaint), 
which appellant designated for exclusion, such parts being 
considered by appellees as material to the determination 
of the questions raised on appeal, namely: 

1. Paragraphs four to fifteen, both inclusive; 

2. Paragraphs nineteen to twenty-five , both inclusive; 

3. Paragraphs thirty-four and thirty-six; 

4. Paragraphs thirty-nine to forty-two , both inclusive; 

5. Paragraph forty-four. 

ARTHUR PETER, 

ARTHUR PETER, 

Washington Loan and Trust Building; 

GEO. P. HOOVER, 

GEORGE P. HOOVER, 
Investment Building, 

Attorneys for Appellees, Washington Loan 
and Trust Company and Union Trust 
Company of the District of Columbia. 



1932. 


Service of a copy of the foregoing designation by 
appellees acknowledged this 11th day of January, 

I EDWARD S. DUVALL, 
Attorney for Appellant, John U. Gardiner. 


74 [Endorsed:] No. 5581. John IT Gardiner, appel¬ 
lant, vs. Washington Loan and Trust Company, a 
corporation, et al., appellees. Designation by appellees of 
additional portions of record to be printed. The Clerk will 
please file. Law offices, George P. Hoover, Investment 
Building, Washington, D. C. Court of Appeals, District 
of Columbia. Filed Jan. 11, 1932. Henry W. Hodges, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5581. John U. Gardiner, appellant, vs. Washington 
Loan and Trust Company, a corporation, et al. Court of 
Appeals, District of Columbia. Filed Jan. 5, 1932. Henry 
W. Hodges, Clerk. 
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No. 5581. 


John U. Gardiner, Appellant, 

VS. 

, 

Washington Loan and Trust Company, 

7 

a Corporation, et al., Appellees.\ 


BRIEF FOR APPELLANT. 


L 

STATEMENT OF THE CASE.; 

This appeal is from a decree of the Supreme Court 
of the District of Columbia granting a motion to dis¬ 
miss and dismissing the appellant’s amended bill of 
complaint. The case was heard below on the motion 
of the appellees, Washington Loan and Trdst Co. and 
Union Trust Co., Trustee, to dismiss said amended 
bill, they being the only defendants to th& amended 
bill who defended the suit. 

The motion to dismiss admits all material facts set 
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forth in the amended bill and the inferences are re¬ 
solved in favor of plaintiff. For the purpose of this 
appeal the following facts are admitted as true: 

1. That by an indenture of lease dated May 1, 1925, 

amended by a supplemental indenture of November 
24, 1926, one, Alicb Hay Wadsworth, demised in per¬ 
petuity to Harry Wardman, Thomas P. Bones and 
James D. Hobbs Lots 10, 11 and 12 in Square 186, 
located at the Northwest corner of 16th and H streets, 
N. W., Washington, D. C., at an annual rental of 
$36,000.00; with the right on the part of the said les¬ 
sees to purchase the fee for $600,000.00. (K. 3, 4.) 

(The lease is printed in the record at p. 18.) 

2. That the said lease obligated the said lessees to 
erect on said land within four years from April 1, 
1925, a new building to cost not less than $500,000.00 
(R. 4.) 

3. That after the execution of the said lease the said 
lessees therein conveyed all of their rights thereunder 
to Luther A. Swartzell and Edmund D. Rheem in 
trust to secure a construction loan of $650,000.00 
financed through the now bankrupt corporation of 
Swartzell, Rheem and Hensey Company, and that this 
money was used in the construction of the large apart¬ 
ment hotel now improving said land and known as the 
Hay-Adams House. The appellant being the owner 
of $1,400.00 of the series of notes representing said 
loan. (R. 4.) (This trust appears in the record at 
p. 47.) 

4. That the said apartment hotel building was com¬ 
menced as provided for in said lease about February 
15, 1927, and erected at a total cost of between $900,- 
000.00 and $1,000,000.00. (R. 5.) 
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5. That the said lessees exercised their said option 
of purchase about July 28, 1927, paying to the said 
lessor the $600,000.00 provided for in said leqse (R. 
5), and at the request of the said lessees the sjaid les¬ 
sor, Alice Hay Wadsworth, executed on July 28, 1927, 
two instruments, one the deed of trust to the Union 
Trust Company (This trust appears in the record at 
p. 55) conveying the said land in trust to secure the 
Washington Loan and Trust Company in amount of 
$600,000.00 advanced to Robert N. Taylor an einployee 
of the said Wardman; filed as exhibit 3 to the 
amended bill; and the other a deed in fee frpm said 
Alice Hay Wadsworth to L. Gardner Moqre and 
Henry J. Robb conveying said land to said Moore 
and Robb who took title thereto at the request of said 
lessees, for their use and benefit, and as mere title 
holders for them (R. 5, 6), said deed being filed as 
exhibit 4 to the amended bill. (R. 59.) 

6. That by the execution of said deed to Moore and 
Robb it was the intent of the said Alice Hay Wads¬ 
worth to divest herself of all of her interest] in said 
land and all of her interest in said lease arid carry 
into effect the option of purchase contained in said 
lease; and it was the intent and purpose of the said 
lessees, Wardman, Bones and Hobbs, to acquire by 
said deed all of said leasehold estate of the sUid Alice 
Hay Wadsworth as said lessor, and extinguish the 
ground rent under said lease as well as toj acquire 
the reversionary interest of said lessor in the land 
(R. 5); and after the execution of said deed the pay¬ 
ment of rent under said lease ceased and determined. 

7. That at the time of the execution of the sUid deed 
of trust and the said deed on July 28, 1927, to the 


i 
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Union Trust Company and to Moore and Robb, re¬ 
spectively, the said apartment hotel building was 
about thirty per cent complete. (R. 6.) 

8. That some days after the said July 28, 1927, the 
said Washington Loan and Trust Company attempted 
to get in connection with its said deed of trust and 
as additional security for the money advanced there¬ 
under, an assignment of the rights of said Alice Hay 
Wadsworth as lessor under the said lease, and to ac¬ 
complish this took a certain writing executed by an 
attorney in fact under a power of attorney from said 
Alice Hay Wadsworth; the said writing being dated 
on July 28, 1927, but as matter of fact it was not 
actuallv executed until a number of davs thereafter, 
and after the said Alice Hay Wadsworth had parted 
with all interest in said real estate to said Moore and 
Robb as title holders for Wardman, Bones and Hobbs 
(R. 7) ; this paper was never placed on record and 

its invaliditv is admitted. It is filed as exhibit No. 5 
* 

to the amended bill. (R. 60, 61.) 

9. That about two and one-half years after the said 
transactions of July 28, 1927, to wit, January 6, 1930, 
the said Wardman at the request of the said Wash¬ 
ington Loan and Trust Company procured from his 
said agents or title holders, Moore and Robb, an in¬ 
strument bearing date on said January 6, 1930, and 
recorded the next day, which falsely recited that the 
said invalid assignment was executed by said Alice 
Hay Wadsworth on July 28, 1927, the date of the 
execution of the said trust securing the said Washing¬ 
ton Loan and Trust Company, when as a fact it was 
not executed until long after; and which said instru¬ 
ment attempted to ratify said invalid assignment, and 
was false and misleading in its recitals. (R. 6, 7.) 
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That at the time said attempted ratification was 
signed, to wit, January 6, 1930, the said Hfey-Adams 
apartment hotel was a financial failure. (R. 7.) The 
said attempted ratification being filed as exhibit No. 6 
to the amended bill. (R. 62, 63.) 

10. That the building aforesaid now improving the 

said land is assessed at $950,000.00 and the, said land 
is assessed at $489,402.00. (R. 8.) j 

11. That said real estate has been sold for taxes 
once, and, including said tax sale, there aije at least 
two years taxes in arrears; also that botjh of said 
deeds of trust are now in default and the property 
can be advertised for sale under either. (R. 8, 9.) 

12. That at the present time the said real estate is 
subject of record to the said two deeds of trust, and 
also subject of record to the alleged invalid claim of 
the Washington Loan and Trust Company of the 
leasehold rights of Alice Hay Wadsworth as lessor 
under said lease through the said invalid Assignment 
by attorney in fact and later ratification by Moore 
and Robb; and that the Washington Loan and Trust 
Company have threatened to act under said assign¬ 
ments and forfeit the said lease; all of which said 
conflicting claims affect the title to the said real es¬ 
tate to the injury of the plaintiff, and tha^; it would 
be to the best interests of all concerned that the said 

- 

real estate be sold as an entirety by a trustee ap¬ 
pointed by the court free and clear from said conflict¬ 
ing interests and claims. (R. 9.) 

The prayers of the amended bill are in substance: 

For the appointment of a trustee by |the court, 
vested with all title and interest of the parties to the 
suit, to sell the said real estate and bring the pro- 

I 

i 
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ceeds of sale into court to be distributed under the 
court’s supervision and direction. 

That Moore and Robb be declared title holders for 
Wardman, Bones and Hobbs and that the legal title 
be declared in said Wardman, Bones and Hobbs. 

That the building trust securing the plaintiff’s notes 
be declared a first lien on said real estate. 

That the court determine the validity of the alleged 
assignments, and the interests of the respective par¬ 
ties to the suit in the said real estate and also declare 
the said lease to be now indefeasible. 

The lower court not only granted the said motion 
to dismiss, but also construed the deed of trust to the 
Union Trust Company to secure the Washington Loan 
and Trust Company, construing the same as having 
not onlv conveyed the reversion in fee but as having 
conveyed also all rights and estate that Alice Hay 
Wadsworth held as lessor under the said lease, re¬ 
gardless of the invalid assignments. (R. 67.) 

II. 

ASSIGNMENT OF ERRORS. 

1. The court erred in holding that the amended bill 
failed to state a cause of action. 

2. The court erred in attempting to construe the in¬ 
struments set forth in the amended bill on a motion 
to dismiss, and in holding that the deed of trust from 
Alice Hay Wadsworth to the Union Trust Company 
passed both the reversion and leasehold interest of 
Alice Hav Wadsworth. 

3. The court erred in passing the decree dismissing 
the amended bill. 




ARGUMENT. 

The principal questions presented for determination 
by this appeal are: 

1. Does the amended bill set forth a cause of action 
cognizable in a court of equity for any of the follow¬ 
ing purposes, viz: 

(a) A construction of the instruments set forth and 
determination of the question of priority between the 
two liens created by the deeds of trust. 

(b) A sale under the supervision of the Court of 
the two estates involved as an entirety arid free of 
the liens of said deeds of trust to bring a better price 
and prevent injury to any of the interests involved. 

(c) To clear the title of the fictitious assignment of 
the leasehold estate appearing on the land irecords. 

(d) A determination whether there was a legal 
merger of the leasehold and a consequent Elimination 
of the rent charge in favor of the leasehold trust 
when the lessor deeded the fee to the lessee. 

2. Was it error for the trial court to attempt a con¬ 
struction of the said instruments on the motion to dis- 

i 

miss and if not was its construction the proper one 
in the light of the admitted facts alleged in the 
amended bill. 

3. Should not a court of equity, under the unusual 
circumstances of the case as presented, act to preserve 
the rights of the litigants by treating th^ improve¬ 
ments as impressed with the lien of the leasehold trust 
and the land with the bank’s lien, and, upojn a sale of 
the property as an entirety under the supervision of 
the Coiurt, to apportion the proceeds of sal^ according 
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to the values of tlie improvements and the land as 
may be determined on hnal hearing. 

The hrst and second questions being closely related 
will be taken up together: 

Heretofore leases in perpetuity with an option of 
purchase have seldom if ever been used in the District 
of Columbia. They have been used extensively in two 
states of the union* Pennsylvania and Maryland and 
these appear to be the only ones. Therefore, decisions 
from those two jurisdictions will be cited and relied 
upon to a great extent. 

The lease involved here is materially different to 
the leases customarily used, as will be pointed out, 
and the principles of law applicable in the construc¬ 
tion of the ordinary lease may not be resorted to in 
this case for reasons made apparent by the authori¬ 
ties cited. 

Under the decisions of Maryland, Pennsylvania and 

the Supreme Court of the United States, there is no 

doubt that when Alice Hay Wadsworth executed the 

lease in question to Wardman, Bones and Hobbs there 

was raised bv said instrument in Mrs. Wadsworth two 

* 

separate and distinct estates; to wit, a reversion in 
fee and an estate named by the Maryland and Penn¬ 
sylvania courts as 44 ground rent” estate. The two es¬ 
tates are separate and distinct estates. They can be 
mortgaged separately; sold separately; and are taxed 
separately in Maryland and Pennsylvania. 

Bosler v. Kuhn, 8 W. and S. (Pa.) 183. 

Ingersoll v. Sergeant, 1 Whart. (Pa.) 350. 

Irvin v. U. S. Bank, 1 Pa. St. 349. 

Cook v. Brightly, 46 Pa. St. 439. 

Banks v. Haskie, 45 Md. 207. 

Bosley v. Bosley’s Exec. 14 How. (U. S.) 394. 
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Bosley v. Bosley’$ Exec., supra. 

In this case the question arose under a will, and 
was whether a lease, similar to the one her£, revoked 

a devise under the will. The court said at |page 396: 

| 

i 

“In the case before us, the interest which the 
testator had in this land at the time of making 
his will, was converted into money by his contract 
with Armstrong. It was a sale and an agreement 
to convey his whole interest in the lahd. It is, 
therefore, unlike the case of a lease for years, or 
of ninety-nine years, renewable forever, in which 
the lessor retains the reversion, and does not 
bind himself to convey on any terms to the lessee. 

The form of the contract adojited }n this in¬ 
stance, between the testator and Armstrong, is in 
familiar use in the sale of lots in the City of 
Baltimore and the adjacent country. It has 
nearly, if not altogether, superseded the old forms 
of contract, where the vendor conveyed the lands, 
and took a mortgage to secure the payment of the 
purchase money—or gave his bond fc^r the con¬ 
veyance, and retained the legal title in himself 
until the purchase money was paid. And it has 
taken the place of these forms of cohtract, be¬ 
cause it is far more convenient, both to the seller 
and the purchaser. For it enables the vendee to 
postpone the payment of a large portion of the 
purchase money until he finds it entirely conveni¬ 
ent to pay it; and, at the same time, it is more 
advantageous to the vendor, as it gives him a bet¬ 
ter security for the punctual payment] of the in¬ 
terest; and while an extended credit ik given the 
vendee, it is to the vendor a sale for cash. For 
if his ground rent is well secured, he can, at any 
time, sell it in the market for the balance of the 
purchase money left in the hands of the vendee. 
It will be observed that the rent reserved is pre¬ 
cisely the interest on the amount of the purchase 
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money remaining unpaid. And when it must be 
admitted that a sale in which a bond of convey¬ 
ance is given, and the title retained by the vendor, 
to secure the payment of the purchase money, is 
in equity a revocation, there would seem to be no 
good reason for holding otherwise in the case be¬ 
fore us, where: the vendor is equally bound to con¬ 
vey when the whole purchase money is paid.” 

It will be noticed in the Bosley case that the court 
made a clear distinction between a lease contract that 
contained an option of purchase and one that did not. 
The fact that the lease contained the option to pur¬ 
chase was held there to make the contract a sale for 
cash on the part of the vendor. This is exactly the 
situation here, as the lease before this court is one 
containing such an option. 

Banks v. Haskie, supra. 

In this case the lessee permitted the time within 
which the lease could be renewed for a further term 
of ninety-nine years to expire, and the Maryland court 
in granting relief construed the lease contract as fol¬ 
lows at page 217: 

“It seems to us quite clear that the intention 
was on the part of the lessor to secure prompt 
payment in perpetuity of the interest on a sum 
of money equivalent to the value of the property 
in fee, at the time the lease was made, and on the 
part of the lessee to acquire a perpetual interest 
in the leased premises which would justify his 
making permanent improvements thereon, and 
enable him to avail himself of the value of the 
property thus enhanced, as well as of its increase 
in value arising from other sources.” 
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Camp v. Boyd, 35 App. D. C., 159. Affirmed in 229 
U. S. 530. 

In this case the lease was in perpetuity) and this 
court recognized the existence of two estates, rever¬ 
sion and “ground rent” estate, saying at page 165 
the following: 

“ Coming to the merits of the case, the interest¬ 
ing question is presented as to the meaning of the 
term ‘ground rents’ as employed in s£id decree 
and the conveyance by the trustee thereunder.” 

“Leases of this character were very common 
in Maryland in Colonial times. We, therefore, 
in the absence of authority in our owit jurisdic¬ 
tion, resort to the adjudged cases in thajt jurisdic¬ 
tion in our effort to find a solution of the ques¬ 
tion in issue.” | 

And at page 167: 

“that it would seem from the cases that the 
extinguishment of the ‘ground rent’ destroyed 
the reversion, if, of course, such is thd manifest 
intent from surrounding circumstances. V 

i 

| 

And at page 169: 

“We, therefore, agree with the learned trial 
justice that the extinguishment of the ground 
rents exhausted the rights of the reverdioner, and 
that when the ground rents and the leasehold in¬ 
terests became merged, the merger carried with 
it the fee.” 

Camp v . Boyd, 229 U. S. 530. 

And the Supreme Court of the United States said 
in the same case at page 557 the following: 
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“This reserved interest was denominated 
‘ground rents’ (using a phrase evidently in 
popular use) without distinction as to their du¬ 
ration, and therefore presumably meaning that 
they should be perpetual, as well as the leases 
under which they were derived; but subject, of 
course, to commutation by the exercise of the 
lessee’s option of purchase at an amount of 
which the annual rental was equivalent of 8 per 
centum. ’ ’ 

The above cases make it clear that the lease in 
question created two separate estates in the lessor, 
Mrs. Wadsworth, the “ground rent” estate and the 
reversion in fee; and that the option of purchase con¬ 
tained in said lease contract made the transaction a 
sale for cash on the part of the lessor, Mrs. Wads¬ 
worth, under the decision in the Bosley case, supra . 

The foregoing being the law it is inconceivable how 
the trial court could arrive at the conclusion that no 
cause of action was shown and dismiss the amended 
bill when the following facts were admitted bv the 
motion. 

1. That on December 24, 1926, the lessees under 
said lease procured a building loan of $650,000.00, 
of which appellant’s $1,400.00 is a part, and used 
this monev to carrv out their obligation under 
said lease to erect the building provided for there¬ 
in; pledging all their rights and interest under 
said lease in said real estate as security for said 
building loan. (R. 4, 5.) 

2. That on February 15, 1927, the said lessees 
commenced said building, and completed same 
some fourteen months later at a cost of between 
$900,000.00 and $1,000,000.00. (R. 5.) 

3. That on July 29, 1927, the said lessees exer¬ 
cised their said option of purchase and paid the 
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$600,000.00 provided for in said lease, and that 
there was delivered to said lessees a fee simple 
deed executed by the lessor, Mrs. Wadsworth, on 
July 28, 1927, conveying the fee in said real es¬ 
tate to said Moore and Robb as mere title holders 
for the said lessees. (R. 5.) j 

4. That by said deed to Moore and Robb it was 
the purpose and intent of Mrs. Wadswrorth, the 
grantor, to divest herself of all interest} she had 
in said real estate, and transfer by said deed both 
the reversion and ‘ground rent’ estates to the 
said lessees. (R. 5.) 

5. That at the request of the said lessees Mrs. 
Wadsworth executed a deed of trust dated the 
same day as the said deed to Moore apd Robb, 
to wit, July 28, 1927, conveying by said j trust the 
said land to the Union Trust Company to secure 
the sum of $600,000.00 represented by promissory 
notes signed by Robert N. Taylor, an emjployee of 
said Wardman, for money advanced by tpe Wash¬ 
ington Loan and Trust Company. (R. $, 6.) 

6. That the said $600,000.00 was advanced by 
the Washington Loan and Trust Compahy to the 
said lessees, and that Taylor was a mete “dum¬ 
my” or “straw”; and that when said loan was 
made the said building was not more th&n thirty 
per cent complete. (R. 6.) 

7. That the said loan was made by the said 
Washington Loan and Trust Company jwith full 
knowledge of the fact that said lease w^s in ex¬ 
istence and of its terms; also with full knowledge 
of the fact that there was the existing deed of 
trust pledging the lessees ’ rights under said lease 
as security for the building loan of $650,000.00 
and that this money was being used to ^rect said 
building; also with full knowledge of the fact that 
the said lessees had purchased said rejal estate 
under their said option, and had received the said 
deed of July 28, 1927, conveying same as afore¬ 
said. (R. 6.) 
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In view of the fact that the option of purchase was 
exercised by the lessees, which is admitted on this mo¬ 
tion, it is immaterial that by the deed of the fee from 
Mrs. Wadsworth to Moore and Robb (Wardman’s 
straws), they took subject to the bank’s lien. Both 
the trust securing plaintiff’s class of notes and the 
lessees’ consummation of the option preceded the lien 
of the bank’s deed of trust. 

While holding that no case calling for construction 
of the instruments in question was made out by the 
amended bill, nevertheless the lower court found it 
necessary to resort to construction of some of them 
in order to support its ruling in granting the motion 
to dismiss. In its memorandum opinion the court 
below assumed to construe the deed of trust to secure 
the bank and construed it to pass both the reversion 
in fee and the “ground rent” estate of the lease. 
The court held that a sale under this trust would pass 
to the purchaser all the rights of Mrs. Wadsworth in 
the lease-contract as well as the reversion. (R. 67.) 
This abortive construction was apparently based upon 
consideration of onlv one of the several instruments 
set forth in the amended bill and ignored the fact 
that the bill alleged the bank was independently claim¬ 
ing said leasehold rights by virtue of an alleged as¬ 
signment and ratification and the further fact that 
the bill attacked the validity of the last-mentioned 
instruments. 

The strong inference to be drawn from the bank’s 
act in taking what it considered as a separate assign¬ 
ment of the leasehold rights contemporaneously with 
the deed of trust on the real estate is one of intention, 
showing conclusively that the parties to this loan 
transaction construed the deed of trust as conveying 
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reversion in fee and the assignment conveying the 
leasehold. In any interpretation of the general terms^ 
of the deed of trust the intention of the parties and 
their interpretation of their own language should be 
taken into consideration, but evidently these facts and 
inferences were not taken into consideration by the 
lower court. | 

But the court was without power to construe, as it 
attempted to do by its memorandum opinion, while 
at the same time it dismissed the amended bill. By 
putting the cause out of court the interpretation vol¬ 
unteered by the opinion passed out also and is there¬ 
fore a nullity. It may only be referred to for the 
purpose of ascertaining the reasoning upon which the 
court based its dismissal of the amended bill. Green- 
leaf v. Queen, 1 Pet. (U. S.) 138. j 

In the case of Greenleaf vs. Queen, supra, the court 
said at page 148: | 


“The next objection to the decree is that, after 
decreeing Wallack to perform a number jof acts, 
to entitle him to levy and collect the amjount of 
the judgment against the appellant, asj before 
mentioned, it proceeds to dismiss the bill with 
costs; thereby putting the cause out of cohrt, and 
rendering the other parts of the decree inef¬ 
fectual. ’ 9 


The said deed of trust to the Union Tru$t Com¬ 
pany did not pass the grantor’s leasehold rights, and 
was never intended so to do. The leasehold estate is 
nowhere mentioned in said trust. The general lan- 
guage of said trust when considered in the light of 
the alleged assignment is inconsistent with such in¬ 
tent. The said trust was prepared on a fbrm and 


i 
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purports to convey the real estate by lots and square 
numbers as the lien thereby created. It contains the 
usual language found in all such forms as to “all 
right, title, interest and estate, both at law and 
equity” of the grantor, but this language can only 
refer to the fee. It also contains the usual reserva¬ 
tion of “rents, issues and profits to the grantor until 
default”, which is in all such forms. There is nothing 
in said trust from which it can be inferred that it was 
the intent to also give a lien on the leasehold estate. 
In fact, the leasehold estate is nowhere mentioned, 
and the whole instrument is inconsistent with any 
such intent, containing the following general lan¬ 
guage : 

1. That the trustee thereunder has the right to 
sell the several lots conveyed separately; and to 
convey in fee simple to the purchaser. (R. 57.) 

2. The trustee is to pay the balance of the pur¬ 
chase money, after a sale and payment of the in¬ 
debtedness and expenses, to the grantor her heirs 
or assigns upon the surrender of possession. This 
the grantor could not do under the existing cir¬ 
cumstances. (R. 58.) 

3. Xo fire insurance is exacted on the improve¬ 
ments, then in the course of construction and 
about 30 per cent complete. (R. 58.) 

Also, it is apparent that the Washington Loan and 
Trust Company, the party secured under this trust, 
did not construe it as passing the leasehold estate; 
otherwise why should it attempt to get the said lease¬ 
hold estate conveyed or assigned to itself by two 
separate instruments? The first assignment was exe¬ 
cuted nearly two weeks after the said trust and dated 
to give the impression that it had been executed on 
the same day and at the same time. 
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All of the circumstances surrounding the ^execution 
of this trust to the Union Trust Company hre incon¬ 
sistent with the claim that it was the intention that 
this trust should create a lien on both the reversion 

i 

and 4 ‘ground rent” estates. It is inconceivable that 

* 

such a valuable estate as this leasehold estate w^ould 
nowhere be mentioned if it had been intended to be 

. i 

included in the said trust. It would have been de¬ 
scribed specifically. 

While it is true that a fee simple deed, absolute 
on its face and without reservations, will pkss all of 
the estate of the grantor, including the right to rents; 
this does not apply to a deed of trust or mortgage. 
A deed of trust or mortgage is only a qualified con¬ 
veyance as security for a debt. The instrument does 
not pass any estate or property other than “hat men¬ 
tioned and set forth in the paper itself. I; conveys 
a qualified fee and under a sale for default the trus¬ 
tee can pass a good title to such estate as is conveyed 
by the mortgage. Code D. C. Sec: 522 . 

In a deed of trust or mortgage it is presumed that 
the grantor will pay the debt and have the property 
released, and what is conveyed to the trustee or mort¬ 
gagee will not be extended to include some otjher right 
or estate by implication. Especially such a valuable 
estate as the “ground rent” estate in question. 

Kountz v. Omaha Hotel Co., 107 U. SJ 378. 

Teal v. Walker, 111 U. -S. 242. 

Gilman v. Ill. & Miss. Tel. Co., 91 U. ‘Si. 603. 
Trimm v. Marsh, 54 N. Y. 599. 

It is also true that under a sale for default by a 
trustee or mortgagee, that said sale would pass the 
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right to receive rents accruing subsequent to the sale 
under the ordinary lease or rent contract. But this 
rule can only be applied to lease contracts in the ordi¬ 
nary sense. The lease contract involved herein is 
wholly different. The construction placed upon a 
similar contract by the Supreme Court of the United 
States in the Bosley case makes it a special contract 
and raises an entirelv different relation between the 
parties. The lessees ’ estate is more valuable and ocm- 
plete. Bosley v. Bosley’s Exec, supra. 

The Amended Bill is Good for the Administration 
by the Court of Said Trusts, and a Sale of the 
Property Under Its Supervision. 

In administering said trusts the court will neces¬ 
sarily have to pass upon the six instruments men¬ 
tioned in the amended bill, to wit, the lease, leasehold 
trust, Washington Loan and Trust Company’s trust, 
deed to Moore and Robb, assignment by attorney in 
fact, assignment and ratification by Moore and Robb. 
Also the court will have to decide the status of Moore 
and Robb as title holders for the lessees. All of these 
instruments, except the assignment by attorney in 
fact, are on the land records, and the assignment by 
attorney in fact is brought into said records by the 
recitals in the later ratification and assignment by 
Moore and Robb. From this it is apparent that there 
is confusion in regard to the title to this real estate. 
That the land records will have to be considered. 
That no fair sale could be held under either trust. 
No one will buy into a law suit. Wiswall v. Sampson, 
14 How. (U. S.) 52. 

Further, the Union Trust Company, Trustee, is 
claiming both the fee and leasehold rights under the 
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trust to it. The Washington Loan and Thrust Com¬ 
pany is also claiming the leasehold rights!under the 
two assignments aforesaid. The appellant is claiming 
that the lessees have the leasehold rights pi the les¬ 
sor, and that rent under the lease contraci has been 
extinguished. All of these questions must j be settled 
judicially, and a decree entered that will clear the 
land records. This can only be accomplished by a 
hearing on the merits. 

Also, assuming the contention of the Washington 
Loan and Trust Company to be correct, that a sale 
under its trust will pass to the purchaser j the rever¬ 
sion and leasehold estates of Alice Hay Wadsworth, 
still the sale must be made subject to the rights of 
the lessees to buy under their option for $>600,000.00. 
Therefore, anyone who bought at such sale could not 

I 

chance paying more than the amount of the option, 
$600,000.00. If they paid more they woulll stand to 
lose the amount paid over the option sipn by the 
exercise of the option right. This is another reason 
for a sale by the court. Every aspect of this case 
presents confusion and uncertainty. 

THIRD QUESTION. j 

The modern tendency of courts to adjust questions 
more on the principles of equity justifies the claim 
that, under the circumstances of this case^ the value 
of the building and the value of the ground should 
be segregated and applied to the payment of the 
debts secured by the two respective trusts. 

The money realized from the loan undqr the first 
trust in point of time, the leasehold trust, was actu¬ 
ally used for and went into the building now improv¬ 
ing said land. The Washington Loan and "trust Com- 
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pany loaned its money on the fee before the building 
was erected, and with knowledge of all the circum¬ 
stances applying to the erection of said building. The 
option under the lease teas exercised, and, regardless 
of the technical question of the merger of the fee and 
leasehold interests of the lessees through the deed to 
Moore and Robb, there is no question that for all 

t 

practical purposes there was a merger. The actual 
ownership of the two estates is now in the lessees 
under the lease. The payment of rent ceased from 
the date of said deed. 

The rent feature of the lease being extinguished no 
default can be declared for nonpayment. So it would 
seem that the estate of the lessees is in substance 
complete. It is true they have not the fee clear from 
the Washington Loan and Trust Company’s trust. 
But thev have the use and control of the real estate 
free from any obligation to pay rent, and therefore, 
their dominion can not be disturbed. Of the two 
interests, the one held by the lessees is, from a prac¬ 
tical standpoint, the most valuable. 

CONCLUSION. 

It is stated in conclusion that no decided cases 
have been found bearing directly upon the issues in¬ 
volved, and it is doubtful if the questions presented 
by this appeal have ever been before any court. 

The situation here is the result of a reckless and 
vicious juggling of huge sums, and an unsound and 
insane system of financing, wherein one man, the de¬ 
fendant Wardman, had established his credit to such 
an extent that the defendant most vitally interested 
herein, the Washington Loan and Trust Company, 


/ 
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advanced him the sum of $600,000.00 without exercis¬ 
ing ordinary business prudence and caution usual to 
such transactions. Wardman dominated the transac¬ 
tion throughout. The loan was made to him. Ward- 
man’s standing and credit was one of the principal 
inducements. But, two and one-half years ^fter the 
loan was made the situation was different, j It was 
then that doubt arose as to the security an4 the va¬ 
lidity of the assignment by attorney in fact and the 
attempt was made to give life and validity to: the said 
invalid assignment of the leasehold by taking the 
ratification from Moore and Robb with its f^lse and 
misleading recitals. It is apparent that this ratifica¬ 
tion and assignment of the leasehold rights that had 
passed to Moore and Robb as grantees under the deed 
to them, title holders for the said lessees,was an at¬ 
tempt to cure a bad situation. The Washington Loan 
and Trust Company now want its debt paid in full at 
the expense of the noteholders whose money financed 
the erection of the valuable apartment hotel building 
now improving said land, and enhancing i|ts value 
three fold or more. 

It appears from the public press of January 21, 
1932, that the property was offered at public sale 
under the said Washington Loan and Trust Company 
trust and that corporation bought it in through its 
assistant real estate officer, Edward L. Brad^t, for the 
sum of $602,300.00. If this stands the parties whose 
money erected the building will get nothing. This 
also bears out the contention of the appellant for a 
sale by the court. When real estate assessed for 
$1,439,402.00 is offered at public sale and bjought in 
by the party secured for $602,300.00 the injustice is 
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apparent. The sale price being about two-fifths of the 
assessed value. 

Edward S. Duvarl, 
Woodward Building, 
Attorney for Appellant . 

Washington, March 22, 1932. 
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IN THE 


Court of Appeals, Btstmt of Columbia 


January Term, 1932. 


No. 5581. 


John U. Gardiner, Appellant, 


vs. I 

i 

Washington Loan and Trust Company, a! Corpora- 

tion, et al., Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia granting a motion 
to dismiss, and dismissing appellant’s amended bill 
of complaint. 

Summary of Facts. 

j 

Alice Hay Wadsworth, being the owner of three 
valuable lots located at Sixteenth and H Streets, 


i 

i 

i 






o 
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Northwest, in the City of Washington, District of 
Columbia, the land now assessed at $489,000, with 
substantial improvements thereon by lease dated May 
1, 1925 (corrected by a lease dated November 24, 
1926), leased to Wardman, Bones and Hobbs the 
premises for ninety-nine years, with privilege of re¬ 
newal, at an annual rent of $36,000, the lessees to pay 
the taxes, with the option to the lessees to purchase 
the premises for $600,000, if exercised within twenty 
years from the date of the lease. (R. 4.) The lease 
further obligated the lessees to erect on said premises 
within four years from April 1, 1925, a new building 
to cost not less than $500,000. (R. 27.) 

On December 24, 1926, Wardman, Bones and Hobbs 
conveved in trust to Swartzell and Rheem all their 
‘‘leasehold interest and estate” under said two leases 
to secure a debt of $650,000, described as a construc¬ 
tion loan, represented by eight hundred joint and 
several notes of Wardman, Bones and Hobbs, owned 
according to the bill of complaint, by about six hun¬ 
dred persons (R. 4.) 

By deed of trust dated and acknowledged in the 
State of New York on July 28, 1927, Alice Hay 
Wadsworth and her husband conveved all of her in- 
terest in the said premises, with the appurtenances, 
etc., and with covenants of special warranty and for 
further assurances to the Union Trust Company to 
secure The Washington Loan and Trust Company the 
sum of $600,000. (R. 55.) This deed of trust was re¬ 
corded on August 10, 1927. (R. 6.) 

By an instrument dated July 28, 1927, and acknowl¬ 
edged in the District of Columbia on August 9, 1927, 
Alice Hay Wadsworth, acting by Bessie Christian, 
attorney in fact, who signed and acknowledged the 


instrument on behalf of Alice Hay Wadsworth, as¬ 
signed to The Washington Loan and Trust Company 
all of the right, title and interest of the ^aid Alice 
Hay Wadsworth in both of said leases. (EL 60.) 

By deed dated and acknowledged in thej State of 
New York on the 28th of July, 1927, ^lice Hay 
Wadsworth and her husband conveyed the $aid prem- 

i 

ises to Moore and Robb for a consideration of Ten 
Dollars, expressly subject to the deed oi trust to 
secure the sum of $600,000 to The Washington Loan 
and Trust Company. (R. 59.) This deed was re¬ 
corded August 18, 1927, and the bill alleges that 
Moore and Robb were acting for Wardman, Bones 
and Hobbs as grantees in this deed. (R. 5.) 

On October 1, 1927, Wardman, Bones and Hobbs 
executed another deed of trust conveying tjieir lease¬ 
hold interest in said premises to The Muiisev Trust 
Company in trust to secure promissory notes aggre¬ 
gating $400,000. (Brief, Amicus Curiae, jj. 2.) 

By an instrument dated and acknowledged on Janu¬ 
ary 6, 1930, and recorded January 7, 1930, Moore and 
Robb executed a paper-writing reciting the leases from 
Alice Hay Wadsworth to Wardman, Bones and Hobbs, 
and the assignment from Alice Hay Wadsworth dated 
July 28, 1927, to The Washington Loan and Trust 
Company of all of her rights to said leased, and fur¬ 
ther reciting that thereafter said Alice Hay Wads¬ 
worth conveyed the premises in fee simple to Moore 
and Robb, and Moore and Robb bv said instrument 
ratified and confirmed the assignment bv the said 
Alice Hay Wadsworth and also for theihselves as¬ 
signed all of their rights as lessors to Th<^ Washing¬ 
ton Loan and Trust Company. (R. 6.) 
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Legal Effect of the Instruments Claimed by Appellant. 

Appellant claims that the deed from Alice Hay 
Wadsworth to Moore and Robb was in legal effect a 
deed to the defendants, Wardman, Bones and Hobbs, 
whereby the fee simple and leasehold interest in the 
premises both became in equity vested in Wardman, 
Bones and Hobbs, they as lessees acquiring all of the 
title of their lessor, Alice Hay Wadsworth, in said 
premises and that there teas a legal merger of the 
said two interests or estates in Wardman, Bones and 
Hobbs, and that the ground rent was in equity and 
law extinguished and became of no effect and was no 
longer a charge upon said real estate. (R. 7-8.) 

Appellant further claims that Wardman, Bones and 
Hobbs are the real and equitable owners of the land 
and premises subject to the deed of trust of De¬ 
cember 24, 1926, securing the construction loan of 
$650,000 on the leasehold, of which the appellant’s 
$1400 is a part; that the same is a first and prior lien 
on said premises to the deed of trust of July 28, 1927, 
securing The Washington Loan and Trust Company 
in the sum of $600,000, in that the ground rent being 
extinguished, the lessees’ estate is absolute, also for 
the reason that the said leases being in perpetuity, 
conveyed the substance of the fee, and the option to 
purchase in said leases contained, with the alleged 
exercise thereof by the purchase on July 29, 1927, 
constituted Wardman, Bones and Hobbs the equitable 
owners of the fee in said real estate from the date of 
said leases, the said leases being in effect a contract 
of sale. (R. 8.) 

That the said real estate is subject to the said two 
deeds of trust, also to the alleged claim of The 
Washington Loan and Trust Company to the lease- 
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hold rights of Alice Hay Wadsworth under! the al¬ 
leged assignments and ratification thereof, and appel¬ 
lant is advised and avers that said claims cause 
confusion in regard to the title to the said rekl estate 

i 

and constitute a cloud thereon to the irreparable in¬ 
jury of the appellant and other noteholders under 
said leasehold trust, and that it would be to the best 
interests of all parties to this suit for the court to 
order a sale of the real estate as an entirety. (R. 9.) 

It will thus be seen that the principal object of the 
bill is to have the legal title to the real estate (Hay- 
Adams House) declared to be in Wardman, Bones 
and Hobbs for the purpose of effecting a Merger of 
the leasehold estate with the fee ; that the court de¬ 
clare the legal title to be in Wardman, Bones and 
Hobbs, and that Moore and Robb were and are hold- 
ing the title as agents or trustees for Wardman, 
Bones and Hobbs; that the court declare that the 
deed of trust securing the payment of the appellant ’s 
said notes is a valid first lien on the said real estate 
described in the bill; that the court order a sale of 
real estate as an entirety, or declare the leases to be 
indefeasible and order a sale thereof in foreclosure 

i 

of the leasehold trust; that the real estate be sold by 
a trustee or trustees appointed by the court, and the 
proceeds of sale distributed to the person^ entitled 
thereto as determined by the court. 
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ARGUMENT. 

Point I. 

Amended bill of complaint presents no ground for 
equitable relief unless the court shall first deter¬ 
mine that there was a merger of the leasehold 
estate in the fee. 

The alleged cause of action of the appellant is 
predicated upon the theory that the deed from Alice 
Hay Wadsworth to Moore and Robb was in legal 
effect a deed to Wardman, Bones and Hobbs and that 
by said conveyance the fee simple and leasehold in¬ 
terest in said land and premises both became in 
equity vested in Wardman, Bones and Hobbs, they as 
lessees acquiring all of the title of their lessor, Alice 
Hay Wadsworth in said real estate; that there was a 
legal merger of the two interests or estates in Ward- 
man, Bones and Hobbs and the ground rent was in 
equity and law extinguished and became of no effect 
and was no longer a charge upon the said real estate. 

It is the contention of appellant that when Alice 

Hav Wadsworth executed the indenture of lease there 

was thereby created in her a separate and distinct 

estate known as a “ground rent” and that when she 

made the convevance to Moore and Robb there was a 

* 

merger and the leasehold estate was extinguished. 

Appellees maintain that the amended bill of com¬ 
plaint presents no ground for equitable relief unless 
the court shall first determine that there was a merger 
of the leasehold estate in the fee . We submit there 
was no merger because of the intervening deed of 
trust to the Union Trust Company to secure The 
Washington Loan and Trust Company. 

It would appear to be the theory of appellant that 


/ 
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by the ninety-nine year lease, Alice Hay Wadsworth 
acquired the right to receive in perpetuity tpe rent of 
$36,000 annually; that this took the name of “ground 
rent” and therefore, by the lease Alice Uay Wads¬ 
worth was vested with two separate and distinct es¬ 
tates in the real estate, (a) ground rent, ahd (b) re¬ 
version in fee. From this it will appear j that it is 
the contention of the appellant that in tlie District 
of Columbia at the present time where therb has been 
a ninety-nine year lease, renewable forever,| the lessor 
has two estates, (a) a ground rent estate, Vhich may 
be very valuable, and (b) a reversionary fee, that is 
of no value. We respectfully submit that no author¬ 
ity has been cited for this contention. Thfe so-called 
“ground rent” is no more than an incident! to the fee 
that would pass by a grant thereof. 

Appellant to a large extent relies upon the case of 
Camp v. Boyd, 35 App. D. C. 149, affirmed in 229 U. S. 
530. Neither the decision of this court, hor of the 
Supreme Court of the United States, in that case is 
authority for the contention that the| so-called 
“ground rent” is a separate and distinct pstate from 
the fee. j 

In that case it appears that Blodget made a deed 
of trust in the nature of a mortgage and transferred 
in fee to the trustees all the lands and re^l estate of 
Blodget with their appurtenances and all the estate, 
right, title, etc. in law and in equity bf Blodget 
therein to secure certain prize money. Thereafter 
Blodget leased the parcels in question for pinety-nine 
years, renewable forever. Subsequently Bickley be¬ 
gan suit against Blodget and others, asking for a 
foreclosure of the deed of trust and the sale of the 

i 

property. By mistake, the decree of th^ court, in- 
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stead of being for the sale of the property, decreed 
the sale of the ground rents reserved by Blodget in 
the property. But the decree of sale further pro¬ 
vided that the trustee therein appointed should give a 
deed for all of the right, title and interest of Blodget 
and of the surviving trustee under the deed of trust. 
The notice of sale and the deed from the trustee ap¬ 
pointed by the decree to make sale however, pur¬ 
ported to convey the ground rents reserved by said 
Blodget. It was contended on behalf of appellant 
that the deeds only carried Blodget’s leasehold in¬ 
terest as lessor in the properties, and by the appellee, 
that the deeds carried all of Blodget’s interest and 
reversion, and as incidental thereto, the ground rents. 
The Supreme Court held that the foreclosure suit was 
to enforce the mortgage which had pledged all of 
Blodget’s interest 1 in the lands; that the proceeding 
in the suit shows that it was the purpose of the 
parties to the action and of the court that all Blod¬ 
get ’s right, title and interest in the premises should 
be sold; that the interest of Blodget was sold for its 
fair market value, and the purchasers at once became 
the owners in equitv of the reversionarv interest of 
Blodget; that the deeds of conveyance were made in 
order to carrv out the decree but that they were not 
good and operative in law because, although they de¬ 
scribed well enough by the use of the term ground 
rents, according to the common intent, what was in¬ 
tended to be conveyed, they did not define it accord¬ 
ing to the legal formula, viz: a reversion in fee; that 
this mistake of the public officer should not be per¬ 
mitted to fall upon the purchasers, and it was held 
that under the particular circumstances of this case 
the conveyance of the ground rents constituted in 


fact a conveyance of the reversion as well as the 
ground rents. 

In delivering the opinion of the court, Mr. Justice 
Pitney said (p. 552): 

i 

4 4 In strictness of law, the deeds made by Brent, 
Trustee, purporting to convey the ‘ground rents’ 
on the Daugherty and Frethy leases, (Cannot be 
deemed to have included the reversion. The 
rule at law is, that by a grant of the reversion, 
the rent reserved will pass; but that by a grant 
of the rent, the reversion will not pass, j 4 The in¬ 
cident, accessary, appendant, and regardant, shall 
in most cases pass by the grant of the principal, 
without the words cum pertinentiis, but pot e con- 
verso; for the principal doth not pa§s by the 
grant of the incident, etc. Accessorium non ducit, 
sed sequitur, suum principale.’ 1 Shejp. Touch. 
89. And see 1 Co. Litt. 152a; Broom, Leg. Max. 
(7th ed.) 491, 493. ^ ! 

“The contention of appellant is that the term 
‘ground rents’, as employed in the dectee of the 
court in the case of Bicklev v. Blodget, has a 
plain and clear meaning, ascertainable without 
recourse to outside evidence; and it is insisted 
that the rents referred to were limited to the 
terms of ninety-nine years, because the only rents 
mentioned in the leases are the annual rents re¬ 
served by Blodget in each demise, to be paid 
during the respective terms of ninety-nine years, 
and which therefore would cease with the expira¬ 
tion of the term”. 


At p. 554 it is said: 

“The appellees, besides showing a title to the 
leasehold interest of Daugherty and Frethy, re¬ 
spectively claim to have acquired also the rever¬ 
sion in fee that remained in Blodget; and this 


l 
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tliev claim under the decree in the Bicklev suit, 
and the deeds made thereunder, in which the in¬ 
terest was denominated ‘ground rents’. Now, 
while we cannot sav that this term is the recog- 
nized equivalent of any legal estate in lands, it 
is clear that as a descriptive term it has and 
had, at the time of the proceedings under consid¬ 
eration, some recognized meaning that mav be 
resorted to as evidence of the intent of the 
parties, and from which may be determined what 
effect ought in equity to be given to the proceed¬ 
ings and decree in the Bickley suit”. 

And at p. 555 the court said: 

“That leases for ninety-nine years, renewable 
forever, were common in Maryland, and there¬ 
fore presumably well understood in Washington 
at the time of the Bickley foreclosure, appears 
from Banks v. Haskie (1876), 45 Maryland, 207, 
213, 217; Myers v. Silljacks (1882), 58 Maryland, 
319, 330; Ogle v. Reynolds (1891), 75 Maryland, 
145, 150; Jones v. Rose, 96 Maryland, 483, 484. 
It is contended that these cases, and especially 
Banks v. Haskie, show a departure from the prin¬ 
ciples that anciently obtained in that State, and 
that the contracts between Blodget and his lessees 
were made in view of the law as understood in 
the year 1801. We need not stop to discuss this, 
because we are dealing with the term ‘ground 
rents’, not as a term of law, but as a term of de¬ 
scription, and we cite the Maryland cases as his¬ 
torical authorities, irrespective of their authority 
as law.” 

“The contention of the appellant that the term 
ground rents, as used in the proceedings and deeds 
in question, imported only the rents that were 
to accrue during the residue of the 99-year terms 
of the Daugherty and Frethy leases, respectively, 
will not bear analysis”. 
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No one contended in Camp v. Boyd , supra\ that had 
the deed of the court trustees been for the iec simple 
instead of the ground rents, the ground rents would 
not have been passed as an incident, and, ai we have 
seen, the Supreme Court stated that on a grant of 
the reversion the rent would pass as an incident, but 
it held, under the particular circumstance^, a deed 
of the ground rent would be construed to have been 
intended to carry the reversion in fee. 

Whether there may be a separation of tlje ground 
rent and the fee is beside the question here, j for there 
was no separation of the ground rent fronji the fee. 
On the contrary, when the deed of trust wa^ executed 
to the Union Trust Company there was cohveyed to 
it the land described with all of the “appurtenances 
to the same belonging, or in any wise appertaining, 
and all of the estate, right, title, interest hnd claim, 
both in law and in equity or otherwise however, of 
the party of the first part, of, in, to, or out of the 
said land and premises”. 

The conveyance to the Union Trust Company in¬ 
cluded all of the interest of said Alice Hav Wads- 

i * 

worth in said lease by the broadest terms! possible. 
It would appear to be the contention of the j appellant 
that notwithstanding the exceedingly broad terms of 
the granting clause to the Union Trust Company un¬ 
der which The Washington Loan and Trust! Company 
parted with $600,000, it was only intende^, and the 
instrument should be construed, to pass merely a 
reversionarv fee of little value and not the 'incidental 
rent accruing to the lessor under the lease.! 

i 

As has already been seen, the deed of thist from 
Alice Hay Wadsworth to the Union Trust Company 
to secure The Washington Loan and Trust j Company 


i 
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conveyed all of her right, title and interest, of, in, to 
and out of said land, which included the fee and her 
rights under the lease. The deed of trust does not 
show an intention to reserve the ground rent. On 
the contrary, its terms manifest a clear intent to 
mortgage all of her interest. In the deed of trust 
there was no reservation of the ground rent. The 
deed of trust further provided that the trustee was 
to “permit” Alice Hay Wadsworth to use and occupy 
the said land and premises and the rents, issues and 
profits thereof, to take, have and apply to and for 
her sole use and benefit, until default be made in the 
payment of any of the promissory notes thereby se¬ 
cured. 

It is difficult to conceive of stronger language being 
used bv Mrs. Wadsworth to indicate that she sub- 
jected all of her interest in this property to the deed 
of trust. The deed of trust contained a special war¬ 
ranty and a warranty for further assurances, made 
bv both Mrs. Wadsworth and her husband. All that 
she had of value in the property was her right as 
lessor under the leases. The lessees had the right to 
buy the fee simple so as to obtain her rights as lessor 
for $600,000. This is the amount provided by The 
Washington Loan and Trust Company and, accord¬ 
ing to the bill of complaint, the amount that Mrs. 
Wadsworth received in cash and in securities. She 
was entitled to receive $36,000 a year as lessor under 
the leases, which was six per cent upon the $600,000 
provided by The Washington Loan and Trust Com¬ 
pany. 

The appellant contends that, though this deed of 
trust did not subject Mrs. Wadsworth’s interests as 
lessor thereto, yet the deed from Mrs. Wadsworth, 
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executed on the same day, but made expressly sub¬ 
ject to the deed of trust for $600,000, by a mdre con¬ 
veyance of the property “with the improvements, 
easements and appurtenances thereto belonging”, 
not only passed all of her interest in the fee simple 
but also her interest as lessor, free and clear of the 
trust for $600,000. ! 

The appellant contends that the deed of trust to 
secure The Washington Loan and Trust Company 
was not sufficiently broad to cover the leasehold in¬ 
terest, but that the deed to Moore and Robb passed 
both the fee and the leasehold interest. If ijie deed 
of trust did not cover the leasehold interest and the 
deed' to Moore and Robb did so do, then by the ex¬ 
press terms of the deed to Moore and Robb the 
$600,000 secured by the deed of trust is made a lien 
on all that the deed to Moore and Robb conveyed, 
ichich would include the leasehold interest of Alice 
Hay Wadsworth, since the deed to Moore and Robb 
expressly provided that it was made subject to that 
trust. Moreover, this shows that it was her intention 
to have the deed of trust cover her leasehold interest. 

All the equity which is claimed by the Appellant 
grows out of the deed to Moore and Robb. He claims 
under this deed and yet seeks in a court of equity to 
repudiate its provision that it is made subject to the 
trust for $600,000. Appellant seeks to obtain the ad¬ 
vantage of the $600,000 that was provided j by The 
Washington Loan and Trust Company and paid to 
Mrs. Wadsworth in order to have her execute the 
deed to Moore and Robb and yet seeks to repudiate 
the lien that Mrs. Wadsworth placed upon the prop- 


i 
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ertv both in the deed of trust and in the deed. Had 
* 

The Washington Loan and Trust Company not pro¬ 
vided the money, Mrs. Wadsworth would be the owner 
of the fee, subject to the leases, and the owner as 
lessor of the leases. 

As has already been pointed out, appellant’s alleged 
cause of action rests upon the contention that Alice 
Hay Wadsworth was possessed of two separate and 
distinct estates in the said real estate, the ground 
rent and the reversion in fee, and that the ground 
rent estate would follow the grant of the reversion 
to Moore and Robb by fee simple deed, if not re¬ 
served by the deed, as an incident to the grant. The 
case of Camp v. Boyd, 229 L T . S. 530, is an authority 
for the statement that the ground rent would follow 
the grant of the reversion as an incident to the grant, 
if not reserved in the deed, but negatives the theory 
of appellant that Mrs. Wadsworth was possessed of 
two separate and distinct estates in the real estate, 
(a) the ground rent, and (b) the reversion in fee. 

Appellant argues that when Alice Hay Wadsworth 
executed the lease in question to Wardman, Bones 
and Hobbs there were created two separate and dis¬ 
tinct estates, to wit, a reversion in fee and an estate 
known as ground rent estate, and cites in support of 
this the decisions of the State of Pennsvlvania. An 
examination of the case of Cook v. Brightly, 46 Pa. 
St. 439, which states the law of that jurisdiction, 

shows that in the State of Pennsvlvania when a 

•/ 

ground rent is created there is a conveyance of the 
fee with the right reserved to receive rent, whereas 
in the instant case there was no grant of the fee but 
merely a leasehold estate for ninety-nine years, re- 


I 


15 


newable forever, with the fee remaining in the grantor 
subject to the lease. 

Appellant cites in support of his contention the 
case of Bosley, et al . v. Bosley's Executor, li How. 
391. In that case it appears that the testator ex¬ 
ecuted a will in 1828, by which he specifically devised 
all his lands and other real estate in Baltimore Countv 
and all the real estate he might have elsewhere^, to his 
wife, Elizabeth N. Bosley, in trust to sell said real 
estate, and directed the net proceeds, together with 
all the residue of his estate, real, personal and; mixed, 
not therein before devised be equally divided, one- 
half to his wife and the other half to the children of 
his brother, Dr. John Bosley. In 1839 testator exe¬ 
cuted a codicil by which he devised and bequeathed to 
his wife, Elizabeth X. Bosley, the residue of his es¬ 
tate, real and personal. In 1842, after the execution 
of the codicil, he entered into a contract with one 
Armstrong, whereby he covenanted that in consid¬ 
eration of the payment of $2000 at the time Specified 
in the agreement and the annual ground rent of $210 
he would lease to Armstrong the Baltimore i County 

i 

land for 99 years, renewable forever, with the right 
to the said Armstrong at any time to extinguish the 
ground rent upon the payment of $3500. The testator 
died before the cash payments were made Und the 
money was afterwards received by his widow and 
lease executed by her according to the terms of the 
covenant. The bill in this case was filed by the 
children of John Bosley, who claimed that they were 
entitled to a one-half interest in the lease to Arm¬ 
strong under the devise contained in the will of the 
testator. 
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In the course of the opinion the court held that the 
land in Baltimore County was specifically devised in 
the residuary clause of the will, and that this specific 
devise was not revoked by the general devise of the 
residue of the real and personal property in the 
codicil. The question presented was whether the con¬ 
tract with Armstrong was an implied revocation of 
the devise in the will. As to this the court quoted 
the rule deduced from the adjudged cases upon im¬ 
plied revocations in 4th Kent, Com. 528: 

“that the same interest which the testator had 
when he made his will should continue to be the 
same interest and remain unaltered to his death, 
and that the least alteration in that interest is a 
revocation”, 

and held that the contract with Armstrong was a sale 
and agreement to convey his whole interest in the 
land; and that this contract with Armstrong was 
such an alteration of the interest of Boslev in the 
land as to be an implied revocation of the specific 
devise in the will. 

Counsel for the appellants (children of Dr. John 
Bosley) however, contended that if the will was re¬ 
voked and the land converted into money vet there 
was a legal reversionary interest remaining in the 
testator, and that the rent reserved being an incident 
to the reversion and pertaining to the realty, did not 
pass under a bequest of money or personal estate. 
In disposing of this contention the court said (p. 397): 

“But it must be remembered that the residuary 
clause in the codicil gives to his wife all his real 
as well as personal property, not otherwise dis¬ 
posed of; and therefore is broad enough to em- 
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brace the interest in question, although, in con¬ 
templation of law, it belongs to the realty 
(Italics supplied.) 

From this it would appear that although the court held 
that the contract with Armstrong revoked the specific 
devise in the will, nevertheless, the court did not hold 
that the rent reserved under the lease was k separate 
estate but was an incident to the reversionary interest 
remaining in the testator, and that the residuary 
clause of the codicil, devising and bequeathing to the 
wife real and personal property, was broad enough to 
include the rent reserved under the lease |“ although 
in contemplation of law it belongs to the realty”, 
meaning thereby, as has already been stated, that the 
rent reserved w^as an incident to the reversion and 
not separate and distinct from it. 

It must be borne in mind that in the Bosley Case, 
supra, the question presented was whether the con¬ 
tract with Armstrong was an implied relocation of 
the devise in the will. The court held that inasmuch 
as the contract contained an option to purchase, and 
a payment of $2000 had been made on account of the 
purchase money, it was in legal effect a contract of 
sale, and was such an alteration of the interest of 
the owner of the land as to work an implied revoca¬ 
tion of the specific devise of the land in the will. In 
the present case no money was paid do\tn to Mrs. 
Wadsworth when the leases were made and' the option 
to purchase does not run for the life of thje lease but 
only for tw r enty years, and the question ih this case 
is not whether the making by Mrs. Wadswbrth of the 
leases would amount to an implied revocation of a 
specific devise by her of the property in l}er will but 
whether her deed of trust covers the leasehold inter- 
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est. In the instant case the contention of the appel¬ 
lant is that the deed to Moore and Robb which is 
claimed to have been an exercise of the option to pur¬ 
chase, worked a merger, that the leasehold estate was 
merged in the fee and thereby the trust secured on 
the leasehold estate became a lien upon the fee. 

We submit to the court that this case is no author¬ 
ity for the contention.of the appellant that by the 
lease from Mrs. Wadsworth to Wardman, Bones and 
Hobbs there was created a separate estate known as 
“ground rent”. 

Appellant argues that the cases cited make it clear 
that the lease in question created two separate estates 
in the lessor, Mrs. Wadsworth, a “ground rent” es¬ 
tate and a reversion in fee. It is quite apparent that 
far from holding this to be the law, on the contrary 
the cases cited merelv hold that the ground rent is an 
incident to the fee and is not a separate and distinct 
estate from the fee simple estate. 

Under no theory of law could the deed of trust on 
the leasehold estate securing the notes, of which the 
appellant’s $1400 is a part, be a lien upon the fee 
simple estate. 

The deed of trust securing the indebtedness of 
which the notes of $1400, held by the appellant is a 
part, is secured by the leasehold estate alone. Inas¬ 
much as the deed of trust securing the indebtedness 
of $650,000, of which the $1400 held by the appellant 
is a part, is secured alone on the leasehold estate, by 
the extinguishment of such leasehold estate, viz: 
sinking the lesser estate into the greater, the security 
thereon would likewise be extinguished and the lien of 
the appellant and other noteholders in like position 
would thereby be destroyed. Certainly, the deed of 
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trust upon the leasehold estate could not in equity he 
transferred to and become a lien upon the fee. It is 
inconceivable that a court of equity, in vi0w of the 
averments of the amended bill of complaint could de¬ 
cree that the deed of trust upon the leasehold alone 

i 

could be enlarged or extended so as to mak0 it a lien 
upon the fee. 

In order to sustain the position of appellant it would 
be necessary to hold that under the deed to Moore and 
Robb, the lessees (Wardman, Bones and Hobbs) ac¬ 
quired for the holders of the notes secured on the 
leasehold interest a lien not only on the leasehold 
estate but on the ground rent estate, that is, on the 
fee simple, free from the deed of trust to the Union 
Trust Company, notwithstanding the deed to Moore 
and Robb conveys the fee simple expressly j subject to 


the trust to secure The Washington Loan and Trust 
Company. Manifestly, this cannot be held 1 to be the 
law, because the deed to Moore and Robb i$ made ex¬ 
pressly subject to the deed of trust to secure The 
Washington Loan and Trust Company and certainly 
its deed of trust could not be subordinated to the deed 

i 

of trust upon the leasehold estate. 

We maintain that the holders of the notes secured 
by the deed of trust on the leasehold esthte can ac¬ 
quire no security in the fee. The provision of the 
lease from Alice Hay Wadsworth to Warditian, Bones 
and Hobbs (Par. 28), which authorizes 4 mortgage 
to be placed upon the leasehold estate, provides as 
follows: | 

I 

“* * * provided, the lessees at thO time such 
mortgage or trust deed is made and delivered 
shall not be in default in any of the covenants or 
agreements herein contained to be kept, observed 
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and performed by the lessees, and said mortgage 
or trust deed shall contain a clause or clauses to 
the effect (u) that it conveys to the mortgagee or 
trustee, and to the holder of any security issued 
thereunder, no rights in the premises, or in any 
building or improvement thereon, greater than or 
extending beyond the rights of the lessees therein 
under this lease, and (b) that said mortgage or 
trust deed and all rights thereunder are, and 
shall be, subject to all and each of the rights of 
the lessor herein, and to all and each of the con¬ 
ditions, covenants, agreements and obligations in 
this lease contained and declared; it being under¬ 
stood and agreed that, the lessees may place a 
mortgage or trust deed upon said leasehold estate 
to secure the repayment of moneys borrowed to 
replace, under the provisions of this lease, the 
present improvements thereon with new improve¬ 
ments, as soon as the plans and specifications 
therefor shall have been approved by the lessor; 
as in this lease provided”. (R. 35.) 

In addition, the deed of trust under which the notes 
of appellant are secured, contains the following pro¬ 
visions : 


“It is herebv understood and agreed bv and 
between the parties hereto, that this Deed of 
Trust does not convey unto the parties hereto of 
the second part, or any holder or holders of the 
notes secured thereby, any right, title or interest 
in the premises or in any building or improve¬ 
ment thereon, greater than, or extending beyond, 
the rights of the Lessees under the said above 
described Leases, and that the right, title and 
interest of said parties hereto of the second part, 
or any holder or holders of the notes secured 
hereby, shall be and is subject to all and each of 
the rights of the Lessors under said Leases, and 
to all and each of the conditions, covenants, agree- 
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ments and obligations in said leases contained and 
declared. 

4 4 It is further hereby understood and agreed 
by and between the parties hereto, that .'wherever 
the word ‘premises’ or the words ‘land and 
premises’ appear herein, the same shall be con¬ 
strued to mean said Leasehold interest or es¬ 
tate, or the unexpired term thereof, and also all 
the provisions, conditions and terms Contained 
in the above described Leases”. (R. 49.) 


The deed of trust securing the promissory notes 
held and owned by the appellant is specifically lim¬ 
ited to the interest acquired by the lessees, Ward- 
man, Bones and Hobbs under the lease. He seeks in 
a court of equity to have the deed of trust on the 
leasehold interest extended to the fee and put ahead 
of the deed of trust to secure The Washington Loan 
and Trust Company—all by virtue of thb deed to 
Moore and Robb. 

Appellant says first, that the deed of tjrust from 
Alice Hay Wadsworth to the Union Trust Company 
to secure The Washington Loan and Trust! Company 
did not include the rights of the grantor under the 
leasehold. We maintain that it is perfectly appar¬ 
ent that it did. Secondly, appellant asserts that the 
deed to Moore and Robb did carrv the leasehold but 
not subject to the trust which it expressly provided it 
should be subject to. He contends this grbws out of 
-a technical rule of feudal law ivhereby if 


a merger- 


a greater and a less estate become vested in one and 
the same person in the same right, and there is no 
intervening estate , and it is intended by Ithe parties 
that there should be a merger, a merger becurs, and 
the lesser estate is lost in the greater estate, and that 
thereby his deed of trust is transferred to the fee 


i 




simple and given precedence to tlie trust on the fee. 
This was practically his sole contention in the court 
below but in his brief in this court he does not seem 
to rely greatly upon it. 

In the light of the provisions of the lease and the 
provisions of the deed of trust upon the leasehold 
estate, we maintain that the security of the appellant 
is solely on the leasehold estate and cannot possibly 
be enlarged or extended so as to include the fee sim¬ 
ple estate. The provisions of the lease are binding 
upon Wardman, Bones and Hobbs and any person 
claiming under them. 


Point II. 

A merger will not be permitted to operate to the preju¬ 
dice of third parties. In equity there could be no 
merger of the leasehold and the fee for the reason 
that before Alice Hay Wadsworth conveyed to 
Moore and Robb the rights of a third party, 
namely, The Washington Loan and Trust Com¬ 
pany, had intervened as the party secured under 
the deed of trust to the Union Trust Company. 

It appears from the amended bill of complaint that 
Alice Hay Wadsworth, the owner in fee of the prop¬ 
erty, leased it for ninety-nine years to Wardman, 
Bones and Hobbs. The lessees placed a deed of trust 
upon their leasehold interest. The owner, Alice Hay 
Wadsworth, subsequently, on July 28, 1927, conveyed 
her fee simple interest in trust to the Union Trust 
Company to secure The Washington Loan and Trust 
Company. 

On the same day she conveyed the property, sub¬ 
ject expressly to the deed of trust to secure The 
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Washington Loan and Trust Company, to Moore 
and Robb, who are alleged to be really Mfardman, 

Bones and Hobbs. About two and a half years after- 

1 

wards, Moore and Robb also transferred thqir lease¬ 
hold interest to the party secured by the deed of 
trust on the fee, The Washington Loan and Trust 
Company, said transfer being recited to be to ratify 
the assignment by said Alice Hay Wadsworth as 
lessor to The Washington Loan and Trust Company. 
The subsequent conveyance to Moore and Robb ex¬ 
pressly subject to the deed of trust to the Union Trust 
Company to secure The Washington Loan ahd Trust 
Company, even though Moore and Robb bo held to 
be trustees for Wardman, Bones and Hobbs, could 
not operate as a merger so as to destroy {he prior 
rights of third parties, to wit, the Union Trust Com¬ 
pany and The Washington Loan and Trijist Com¬ 
pany, to whose rights the deed to Moore gnd Robb 
was expressly made subject. 

The deed of trust to secure The Washington Loan 
and Trust Company intervened between the leases 
and the deed to Moore and Robb. All authorities 
hold that under such circumstances equity will not 
permit a merger to operate to the disadvantage of a 
third party, and appellant has not cited and will be 
unable to cite a case to the contrary. 

Estates, 10 R. C. L., Sec. 29, p. 668 : 

4 ‘It must be remembered, however, that a 
merger will not in general take place if| contrary 
to the intention of the parties; nor will it be per¬ 
mitted to operate to the prejudice of third per¬ 
sons, and so if there be a judgment or mortgage 
or lease for years, or any other interest derived 
out of or attaching upon the life estate, the 




24 


tenant for life cannot destroy these rights by a 
surrender, or a release, or bv anv other volun- 
tary act for the purpose of merging the particular 
estate in the greater.” (Italics supplied.) 

1 Washburn, Real Property, Sec. 740 : 

“But an intervening outstanding term for 
years in another person will prevent their merg¬ 
ing.’’ 

3 Devlin, Real Estate, Sec . 1324 : 

“* * * and there must be no right outstand¬ 
ing in a third person to intervene between the 
right held and the right acquired.’’ 

2 Jones on Mortgages (8th ed.) Sec. 1080 : 

“An intervening incumbrance or equity of any 
kind is generally sufficient to prevent a merger 
of the mortgage with the equity of redemption, 
provided the incumbrance be not one which the 
owner has assumed to pay or one against which 
he is estopped from defending, whether such 
incumbrance be an attachment, a levy of execu¬ 
tion, another mortgage, a life interest reserved 
to the assignor, a vendor’s lien or any other lien 
or equity. No merger occurs when the mortgagee 
purchases the equity of redemption at an execu¬ 
tion sale so long as the debtor’s right to redeem 
from such sale continues. 

“The owner of a note and deed of trust by 
which it is secured has no legal estate in the land, 
this being in the trustee, and therefore, if such 
owner of the note and deed of trust acquires the 
equity of redemption there is no merger.” 

Hunt v. Hunt, 14 Pick. 374, 384: 

Chief Justice Shaw said: 


“To effect a merger at law the right pre¬ 
viously existing in an individual and the right 
subsequently acquired, in order to coalesce and 
merge must be precisely coextensive and must be 
held in the same right and there must bq no right 
outstanding in a third person to intervene be¬ 
tween the right held and the right acquired. If 
any of these requisites are wanting, the two 
rights do not merge but both may well stand 
together. ’’ (Italics supplied.) 

Purdom v. Broach, 210 Ky. 161, 162 (275 Sj. W. 365) 
(1925): | 

i 

“The prevailing rule, as announcecl by the 
majority of the state courts, and by the United 
States Supreme Court is that the question of 
merger is always one of intention, add, unless 
an intention to merge clearly appears, ho merger 
results from the acquirement by the holder of 
the senior mortgage of the interest of the mort¬ 
gagor, and the senior mortgage retains its prior¬ 
ity as against all junior or intervening liens 
upon the mortgaged property; and this is true, 
whether the interest of the mortgagor i$ the legal 
title to the land, or the mere equity of redemp¬ 
tion. It is onlv when the fee and the hen center 
in the same person without any intervening 
claims, liens or equities that a merger df the title 
and the lien will take place.' 9 (Italics supplied.) 

Wiedmann v. Crawford, 158 Ky. 657: 

i 

The Court, after extensively reviewing the authori¬ 
ties on the question of merger, said: 

I 

i 

“Under these authorities, not only jwill there 
be no merger where the intention is that there 
shall be none but it seems to be the farther rule 
that where there is an outstanding or intervening 
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interest or equity a merger ivill not be declared 
(Italics supplied.) 

Stewart v . Hunger £ Bennett, 174 N. C. 402, 409 
(93 S. E. 927) (1917): 

“There was a contention of the defendant 
which should perhaps be noticed before closing 
this opinion, which was that when M. D. Lane 
purchased the equity of redemption from the 
mortgagor, there was a merger of the legal and 
equitable title in him, but we do not see how this 
can be, or, at least we may say there was not an 
entire merger, as the notes secured by the mort¬ 
gage had been acquired by the plaintiff, and the 
mortgagee and mortgagor could not then defeat 
his equitv or destrov his security under the mort- 
gage. There will be a merger onlv to the extent 
that the mortgagee has acquired the equity, and 
his purchase of the equity of redemption will not 
constitute a complete merger unless he holds all 
of the debts secured by the mortgage. If any of 
the outstanding debts are held by others, their 
rights are preserved and remain intact, and the 
merger takes place, if at all, only subject to those 
rights, or to the satisfaction of the unpaid debts/' 
(Italics supplied.) 

Moore v. Luce, 29 Pa. St. 260 (1857): 

Lewis, C. J. (p. 262): 

“But conceding that it may operate as a 
technical release or surrender, so as to drown 
the less estate in the greater, as between the par¬ 
ties to it, it cannot have that effect against 
strangers, who were not parties to it. Merger 
takes place when a greater and a less estate come 
together in the same person and when there is no 
reason for their longer existence as separate es- 
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tates. The doctrine has its foundation in|the con¬ 
venience of the parties interested, and therefore, 
whenever the rights of strangers not parties to 
the act that would otherwise work an extinguish¬ 
ment of the particular estate require it, the two 
estates would still have a separate continuance in 
contemplation of law. 77 (Italics supplied!.) 

Williams v. Bricker, 83 Kans. 53 (109 Pac. 998) 
(1910): | 

Porter, J. (p. 1000): 

“ ‘In equity the legal rule of merger is not re¬ 
garded as inflexible and the question whether the 
doctrine of merger will be applied or not is deter¬ 
mined by the intention of the party in whom the 
estates unite, provided that his intention Shall not 
be enforced to perpetrate fraud or wrong * * *. 
The equitable doctrine has superseded the legal 
doctrine almost entirely at this day: for in 
England the equitable doctrine controls in courts 
of law by statute, while in many of th& United 
States equitable remedies can be had in Courts of 
law. 20 A. & E. Enc. of L. 590, 591. 

“ ‘Merger takes place when a greatdr and a 
less estate come together in the same person and 
when there is no reason for their longer Existence 
as separate estates. The doctrine has itS founda¬ 
tion in the convenience of the parties ihterested 
and therefore, whenever the rights of strangers 
not parties to the act that would otherwise work 
an extinguishment of the particular estate re¬ 
quire it, the two estates would still haie a sep¬ 
arate continuance in contemplation of law. 7 
Moore v. Luce, 29 Pa. 260, 263.” (Italics sup¬ 
plied.) 

i 

We maintain that the question of merger |is at the 
foundation of the alleged cause of action of the ap- 
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pellant, and that there could be no merger because 
of the intervening rights of The Washington Loan 
and Trust Company under the deed of trust. 

Point III. 

Aside from the question of merger, the amended bill 

of complaint affords no ground for equitable relief. 

In the presentation of the cause in this court on 
the brief of appellant the question of merger appears 
to have been entirely ignored, and the effort of ap¬ 
pellant is to have this court consider the case as one 
in which it is sought to obtain a decree which would 
authorize trustees appointed by the court to sell the 
fee under the deed of trust to the Union Trust Com¬ 
pany securing The Washington Loan and Trust Com¬ 
pany and the leasehold estate under the deed of trust 
to Swartzell and Rheem as an entirety. 

As has alreadv been stated, we maintain that the 
amended bill of complaint presents no ground for 
equitable relief unless the court shall first determine 
that there was a merger of the leasehold estate in 
the fee. 

We have alreadv shown that there could be no 
merger. The position of the appellee is that the deed 
of trust to the Union Trust Company to secure The 
Washington Loan and Trust Company is the only 
deed of trust on the fee; that the deed of trust to 
Swartzell and Rheem is a deed of trust on the lease¬ 
hold estate alone. We maintain that a purchaser 
at a sale under the deed of trust to the Union Trust 
Company secured on the fee would acquire all of the 
rights of Mrs. Wadsworth, including her rights as 
lessor under the lease. We concede that a purchaser 
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under the leasehold trust would take all of tjhe rights 
of the lessee under the lease at the time the leasehold 
trust was executed. 

The contention of the appellees may briefly be 
stated as follows: 

1. That the fee simple, with all of its appurtenances 
and incidents, including the rights of Mrs. Wadsworth 
as lessor, were conveyed by the deed of trust to the 
Union Trust Company to secure The Washington 
Loan and Trust Company. 

2. That under this deed of trust the Union Trust 

i 

Company was to permit Mrs. Wadsworth to! have the 
rents and profits until default under the deed of 
trust. 

3. That The Washington Loan and Trust Company 
obtained the assignment from Mrs. Wadswoirth solely 
as additional security for the payment of interest 
on the debt so as to enable it to collect th^ rents to 
which she was entitled under the deed of thrust until 
default therein, this rent being equivalent to!the inter¬ 
est due to the trust company on the debt secured by 
the deed of trust. 

4. That when a sale takes place under the deed of 
trust, any right which The Washington Loan and 
Trust Company obtained from Mrs. Wadsivorth un¬ 
der the assignment or the ratification will cease be¬ 
cause the deed of trust was prior to and included the 
rents and profits. 

5. It is not necessary to a decision of this case that 
the validity of either or both the assignment and 
the ratification be determined. 

I 

As has already been stated, the whole Case rests 
upon the question as to whether there h&s been a 
merger of the leasehold estate with the fee. 


i 

I 
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Point IV. 

Reply to points made on brief of appellant. 

Appellant argues in his brief (p. 12) that it is in¬ 
conceivable how the trial court could arrive at its con¬ 
clusion dismissing the bill, and then undertakes to re¬ 
cite certain facts as admitted. 

In the recital of facts appellant fails to state that 
the deed to Moore and Robb was expressly made sub¬ 
ject to the deed of trust to the Union Trust Company 
to secure The Washington Loan and Trust Company. 

Again, it is argued (p. 14) that both the trust secur¬ 
ing appellant's class of notes and an exercise by 
lessees of their option preceded the lien of the bank’s 
deed of trust. 

While it is true that the deed of trust securing ap¬ 
pellant’s class of notes on the leashold preceded the 
lien of The Washington Loan and Trust Company on 
the fee, it is not correct that the exercise of the option 
preceded this trust. The bill of complaint alleges (R. 
5) that on, to wit, July 29, 1927, Wardman, Bones and 
Hobbs exercised the option to purchase. The deed to 
Moore and Robb dated July 28, 1927, which is claimed 
to have been made in the exercise of the option, is 
expressly made subject to the deed of trust to The 
Washington Loan and Trust Company. 

Appellant argues (p. 14) that in its memorandum 
opinion the court below assumed to construe the deed 
of trust to secure the bank and construed it to pass 
both the reversion in fee and the 1 ‘ground rent” estate 
of the lease. It would appear to be appellant’s con¬ 
tention that the court below should not have construed 
the deed of trust to The Washington Loan and Trust 
Company or the deed to Moore and Robb. 
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They are both clear and certain on their face. No 
extrinsic fact could be allowed to change their legal 
construction and appellant alleges no extrinsic fact 
which in the eyes of a court of law or of equity could 
affect their legal construction. 

Appellant argues (p. 14) that the court ignored the 

fact that the bill alleged the bank was independently 

claiming said leasehold rights by virtue of Un alleged 

assignment and ratification and the further! i* ac t 

the bill attacked the validity of the last-mentioned 

* 

instruments. 

This is not in accord with the allegations Sof the bill 
of complaint. The bill alleges (R. 7) that the assign¬ 
ment and ratification by Moore and Robb! was pro¬ 
cured by the defendant Wardman for the said Wash- 
* 

ington Loan and Trust Company as additibnal secu¬ 
rity for its loan of $600,000. 

Again, it is argued (p. 14) that the strung infer¬ 
ence to be drawn from the bank’s act in taking what 
it considered as a separate assignment of the lease¬ 
hold rights contemporaneously with the de^d of trust 
on the real estate is one of intention, sliojwing con¬ 
clusively that the parties to this loan transaction con¬ 
strued the deed of trust as conveying reversion in fee 
and the assignment conveying the leasehold. 

In answer to this, we point out that the deed of 
trust conveyed not only the reversion in fee but all of 
the right, title and interest of Alice Hav Wadsworth 
in the real estate, including all of her rights in the 
leasehold estate. The deed of trust contained a pro¬ 
vision that the grantor was permitted to I enjoy the 
rents until default be made in the promissory notes 
secured by said trust, so that until default be made 
she would have the right to the rent under! the lease. 


I 

i 
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Inasmuch as the rental under the lease was equivalent 
to the interest on the principal sum of $600,000 loaned 
by The Washington Loan and Trust Company, it ob¬ 
tained the said assignment and ratification to better 
secure the payment of interest on the notes secured by 
the deed of trust. 

There is no point in the suggestion (p. 15) that the 
court was without power to construe the deed of 
trust to the Union Trust Company from Mrs. Wads¬ 
worth, as it did by its memorandum opinion, while at 
the same time it dismissed the amended bill. The 
memorandum opinion shows that the court rightly 
held that the deed of trust to the Union Trust Com¬ 
pany conveyed the fee, which included all of Mrs. 
Wadsworth’s rights under the lease, and that a pur¬ 
chaser at a sale under the deed of trust would acquire 
all of her rights, including rights as lessor under the 
lease. 

Appellant argues (p. 15) that the deed of trust to 
the Union Trust Company did not pass the grantor’s 
leasehold rights and was never intended so to do; and 
that the leasehold estate is nowhere mentioned in said 
trust. 

In answer to this argument it is onlv necessarv to 
state that it is clear that the deed of trust conveyed 
to the trustee all of her right, title and interest in the 
land described, including 44 all of the appurtenances to 
the same belonging, or in any wise appertaining, and 
all of the estate, right, title, interest and claim, both 
in law and in equity or otherwise however, of the 
party of the first part, of, in, to or out of said land 
and premises”, and this necessarily covered all of her 
rights under the lease. 

Again, it is argued (p. 15) that the general lan- 



guage of the trust, when considered in the light of the 
alleged assignment is inconsistent with shell intent. 

There is no inconsistency between the dbed of trust 
and the assignment, and as has already been pointed 
out, the assignment gave the right to receive the rent 
■which under the terms of the trust the vendor was 
permitted to receive until default in the I promissory 
notes secured by the deed of trust. 

Appellant argues (p. 16) that the defed of trust 
contains the usual reservation of “rents,! issues and 
profits to the grantor until default”. 

The deed of trust does not contain anv reservation 

* I 

of rent but under the terms of the deed bf trust the 
grantor is merely permitted by the trustee to enjoy 
the rents until default. 

It is argued (p. 16) that there is nothing in the said 

trust from which it can be inferred thai it was the 

intent to also give a lien on the leasehol4 estate, and 

that in fact the leasehold estate is nowherje mentioned 

and the whole instrument is inconsistent with anv 

* 

such intent. 

In answer to this we submit that the deed of trust 
to the Union Trust Company to secure T}ie Washing¬ 
ton Loan and Trust Company was secured on the fee, 
which included all of the right, title anc| interest of 
the lessor in the leasehold estate. While it is true 
that the leasehold is not mentioned in the deed of 
trust, nevertheless, there is no basis for the argument 
that it is inconsistent with the intent to include the 
rights of the lessor therein. The language of the deed 
of trust is very broad and necessarily Included the 
leasehold rights of Alice Hay Wadsworth! 

Appellant argues (p. 16) that it is apparent that 
The Washington Loan and Trust Company did not 
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construe the deed of trust as passing the leasehold 
estate, otherwise why should it attempt to get the 
leasehold estate conveved or assigned to itself bv two 
separate instruments! 

The position of The Washington Loan and Trust 
Company as to this is quite plain and readily under¬ 
stood. The deed of trust conveyed all of the interest 
of Alice Hav Wadsworth, including the leasehold in- 
terest but inasmuch as she was permitted under the 
terms of the deed of trust to enjoy the rental until 
default in the promissory notes, the assignment was 
obtained for the better securing of the interest on the 
debt secured bv the deed of trust. 

It is argued (p. 17) that all of the circumstances 
surrounding the execution of this trust to the Union 
Trust Company are inconsistent with the claim that 
it was the intention that this trust should create a 
lien on both the reversion and “ground rent” estates, 
and that it is inconceivable that such a valuable estate 
as this leasehold estate would nowhere be mentioned 
if it had been intended to be included in the said trust. 

In answer to this we state there is no inconsistent 

in the surrounding circumstances as the rights of the 

grantor in the leasehold estate are merely incidental 

to the fee and the conveyance of the fee under the 

deed of trust necesSarilv included the leasehold estate. 

* 

The supposed inconsistency arises out of the claim 
of appellant that the rights of Mrs. Wadsworth under 
the lease constituted a separate estate known as a 
“ground rent”, whereas, as we feel we have conclu¬ 
sively shown, the so-called “ground rent” was mere- 

lv an incident to the reversionarv fee and did not 

* 

constitute a separate estate. It was not necessary 
to mention the leasehold estate in the deed of trust 
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as the language of the deed of trust was broad enough 
to include all of the rights of Mrs. Wadsworth under 
the indenture of lease without being specifically men¬ 
tioned. 

It is argued (p. 17) that though a fee simple deed 
will pass all the estate of the grantor, including the 
right to rents, that a deed of trust or mortgage is 
only a qualified conveyance as security for a debt and 
will not pass all the estate of the grantor, i For this 
contention Section 522 of the D . C. Code is jcited. The 
provision of the code is as follows: 

i 

i 

“The legal estate conveyed to a mortgagee, his 
heirs and assigns, or to a trustee to secure a debt, 
his heirs and assigns, shall be construed and held 
to be a qualified fee simple, determinable upon 
the release of the mortgage or deed of trust, as 
hereinafter provided, or the appointihent of a 
new trustee by judicial decree for the causes here¬ 
inafter mentioned: Provided , That Nothing in 
this section contained shall prevent the passing 
of an absolute and unqualified estate in fee 
simple under a deed made by the mortgagee or 
trustee in pursuance of the potvers conferred by 
the mortgage or deed of trust”. 

While it is true that a deed of trust coijveys only 

a qualified fee simple, determinable upon release of 

the trust, nevertheless, it is only qualified in the sense 

that there existed in the grantor the right to have a 

reconveyance by deed of release upon thd payment 

of the indebtedness secured bv the deed of; trust. It 

* 

is inconceivable that the language employed in the 
deed of trust here in question could be more inclu¬ 
sive, and certainly it covered all of the rights of the 
grantor, including her rights under the indenture of 
lease. 
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Counsel argue (p. 17) that in a deed of trust or 
mortgage it is presumed that the grantor will pay the 
debt and have the property released, and what is 
conveved to the trustee or mortgagee will not be ex- 
tended to include some other right or estate by impli¬ 
cation. 

The deed of trust to the Union Trust Company is 
so broad in its terms as to include the rights of the 
lessor under the indenture of lease. We maintain 
that a sale of the rights and interest of the grantor 
under the deed of trust to the Union Trust Com¬ 
pany would carry with it the right of the purchaser 
to receive the rents under the indenture of lease. 

Point V. 

The amended bill is not good for the administration 
by the court of said trust and a sale of the prop¬ 
erty under its supervision. 

Appellant argues (p. 18) that the amended bill is 
good for the administration by the court of said 
trusts, and a sale of the property under its supervi¬ 
sion. Under this head it is argued that in adminis¬ 
tering said trusts the court will necessarily have to 
pass upon the six instruments mentioned in the 
amended bill of complaint, and will also have to de¬ 
cide the status of Moore and Eobb as title holders 
for the lessees. 

As we have already pointed out, the amended bill 
does not present any ground for equitable relief un¬ 
less the court shall first determine that there was a 
merger of the leasehold estate in the fee. The deed 
of trust on the leasehold is clearly limited to a lien 
upon the rights of the lessees under the indenture of 
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lease, and it is expressly provided in said deed of trust 
that the noteholders do not acquire any right or title 
in the premises or in the building or improvements 
thereon greater than or extending beyond the rights 
of the lessees. 

Appellant contends that the title is so; confused 
that justice can only be done by selling the property 
free and clear of the leases and of the incumbrance 
on the fee and the incumbrances on the leasehold. 

i 

He stresses the assignment that The Washington 
Loan and Trust Company took from Mrs. Wads¬ 
worth, acting by her attorney in fact, anc^ the sub¬ 
sequent ratification of this paper by Moore and Robb, 
and seeks by insinuation to have the court!infer that 
The Washington Loan and Trust Company was 
guilty of some impropriety in obtaining these papers. 
Since the assignment and ratification merely affects 
Mrs. Wadsworth’s permissive right to enjoy the rents 
and profits until default, if either or both are valid 
or invalid, they do not create any equity in the ap¬ 
pellant in any wise affecting this litigation. 

The situation respecting the title to the property 
is not complicated nor confused. Under the terms of 
the deed of trust from Mrs. Wadsworth tojthe Union 
Trust Company she transferred her fee simple with 
its appurtenances, etc., which included heif rights to 
the rents and profits. The deed of trust, however, 
provided that the trustee was to permit heij to receive 
the rents and profits until default was made in the 
payment of the promissory notes. Since Mrs. Wads¬ 
worth, because of her valuable rights in th^ property, 
was to receive $36,000 a year in rents and profits, 
The Washington Loan and Trust Company obtained 
the assignment dated the same day as the deed of 
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trust, which however, was executed and acknowl¬ 
edged in Mrs. Wadsworth’s name by an attorney in 
fact. This was intended to authorize the trust com¬ 
pany to receive the rents and profits, and to protect 
it in receiving the interest on its loan at the rate of 
six per cent per annum. 

Thereafter, when it appeared that such an assign¬ 
ment under the Code of Law of the District of Colum¬ 
bia with respect to third parties could not be made by 
an attorney in fact, The Washington Loan and Trust 
Company obtained from Moore and Robb a ratifica¬ 
tion of its rights to receive the rents and profits until 
default was made in the debt secured by the deed of 
trust, which permissive right had been reserved to 
Mrs. Wadsworth in the deed of trust and passed to 
Moore and Robb if thev were without actual knowl- 
edge of the assignment bv the attornev in fact for 
Mrs. Wadsworth. 

The assignment of the rents and profits by Mrs. 
Wadsworth, acting through an attorney in fact, and 
the ratification by Moore and Robb were, as is al¬ 
leged in the bill of complaint (R. 7), taken by The 
Washington Loan and Trust Company as additional 
securitv. Thev would be effective onlv until a sale 
is made under the deed of trust which preceded them; 
and a purchaser at such sale would necessarily take 
the same free and clear of the assignment and ratifi¬ 
cation thereof. 

It is argued (p. 18) that the Union Trust Company 
is claiming both the fee and leasehold rights under 
the trust to it and The Washington Loan and Trust 
Company is also claiming the leasehold rights under 
the two assignments aforesaid. 

It is true that the deed of trust to the Union Trust 


Company included the leasehold rights of Alice Hay 
Wadsworth, but inasmuch as she was permitted to 
use and enjoy the rents until default was niade in the 
promissory notes secured under that deed of trust, 
the assignment to The Washington Loan and Trust 
Company merely covered the right to receive the rent 
until default under the deed of trust, and sjich assign¬ 
ment was subject to the deed of trust. 

It is argued (p. 19) by the appellant that the 
lessees have the leasehold rights of the lessor, and 
that rent under the lease contract has been extin¬ 
guished. | 

The lessees could not have any justifiable claim to 
the leasehold rights of the lessor unless there was a 
merger of the leasehold in the fee. On the record 
presented we do not see any necessity foij the court 
entering any decree for the purpose of clearing the 
land records. The title to the property i|s not con¬ 
fused and there is no necessity for any clarification 
of it. It is true that a purchaser under the deed of 
trust would take subject to the rights of the lessees 
to buy under the option for $600,000 until! such time 
as there w T as default or within the twenty years from 
the date of the lease prescribed by its terxfis. 


Point VI. 

Answer to Appellant’s “Third Question.” 

We submit that no equity superior to that of ap¬ 
pellees is shown to justify the value of the building 
and the value of the ground to be segregated and 
applied to the payment of the debts secured by the 
two respective trusts. 

While it is true that the money realized from the 
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loan under the first trust, that is, the leasehold trust, 
was actually used for and went into the building now 
improving said land, yet under the terms of the deed 
of trust securing this loan it could not become a lien 
upon the land or premises but was expressly limited 
to the leasehold estate. We maintain that there was 
no merger of the leasehold in the fee either for prac¬ 
tical purposes or by legal interpretation. Even as¬ 
suming that Moore and Robb held title to the fee as 
agents or trustees for Wardman, Bones and Hobbs, 
nevertheless there could be no merger of the lease¬ 
hold in the fee for the reason that the deed to Moore 
and Robb was made expressly subject to the deed of 
trust securing the loan of The Washington Loan and 
Trust Company. We do not agree with the argu¬ 
ment that the rent feature of the lease was extin¬ 
guished and no default can be declared for nonpay¬ 
ment. 

Appellant asks for the appointment of a new trus¬ 
tee to sell the property as a whole, free of the trust 
to secure The Washington Loan and Trust Company 

and free of the two trusts on the leasehold. He savs 

%/ 

that in this way the property will bring a fair price 
and the parties in interest can litigate over the pro¬ 
ceeds of the sale. It is claimed, however, by appel¬ 
lant that both trusts on the leasehold should come 
ahead of the trust on the fee. 

There is no difficultv and there will be no confusion 
if the parties holding the $650,000 in notes secured 
on the leasehold advertise and sell the leasehold and 
buy it to protect themselves. They will be selling 
what their lien was originally on and has continued to 
be on. Anyone buying their rights, the noteholders 
themselves included, will know what they are getting. 


They can bid for this leasehold from $1 to $650,000 
and obtain the same without putting up a dollar, 
using the notes which they hold on the leasehold to 
provide the purchase price for the leaseholds 

No one would be benefited by a sale, as contended 
for by the appellant, save the trustees appointed by 
the court to make sale, who would receive a large 
sum by w~ay of commissions, and such sale >vould be 
further burdened by the addition of counsell fees. 


CONCLUSION. 


Answering the Conclusion of appellant, \ye refute 
the claim that the situation here presented is the re¬ 
sult of a reckless and vicious juggling of huge sums, 
and an unsound and insane system of financing based 
upon the credit of the defendant, Wardman, jin which 
The Washington Loan and Trust Company! had any 
part. The assertion that The Washington Loan and 
Trust Company advanced Wardman the sum of 
$600,000 without exercising ordinary business pru¬ 
dence and caution usual to such transactions and that 
Wardman’s standing and credit was one of |the prin¬ 
cipal inducements, is without foundation in fact. 
While it is true that the maker of the promissory 
notes securing the loan was one Taylor, th^re is no 
indication that it was made on the credit pf Ward- 
man, because his credit was not involved in t]he trans¬ 
action. The loan was made primarily upon ihe credit 
of the security of the deed of trust on the f£e simple 

estate of Alice Hav Wadsworth which covered her 

* 

rights under the indenture of lease. 

Appellant, a member of this bar and a practicing 
lawyer in this city, endeavors to besmirch the action 
of The Washington Loan and Trust Conjipany in 
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making this loan bv creating an inference that it had 
joined with Wardman in promoting this alleged un¬ 
profitable venture. The Washington Loan and Trust 
Company had nothing whatever to do with the deeds 
of trust on the leasehold interest. They were placed 
thereon by Wardman, Bones and Hobbs through the 
instrumentalitv of Swartzell, Rheem & Hensev Com- 
pany. The appellant, at what time he does not al¬ 
lege, invested his money in purchasing $1400 of these 
notes, financed by Swart zell, Rheem & Hensey Com¬ 
pany on the leasehold interest, and now desires a 
court of equity to give him a lien on the fee simple 
acquired by Moore and Robb through the money of 
The Washington Loan and Trust Company. 

There is no merit in the suggestion that the as¬ 
signment and the ratification of the assignment from 
Moore and Robb were obtained in an attempt to cure 
a bad situation. The assignment and ratification 
thereof was obtained so that The Washington Loan 
and Trust Company would have that additional se¬ 
curity for the payment of the interest on the loan. 
If any reckless and unsound financing took place in 
the transaction, it was the making of the loan of 
$650,000 on the security of the rights of the lessees 
under the indenture of lease. The Washington Loan 
and Trust Company’s loan is specifically secured as 
a first lien upon the fee simple estate. The deed of 
trust securing the notes, of which the appellant’s 
$1400 are a part is expressly limited to a lien upon 
the leasehold estate, and should not be enlarged or 
extended to include the fee simple estate. The pro¬ 
visions of the lease are binding upon Wardman, 
Bones and Hobbs and any person claiming under 
them. It would be inequitable and against settled 
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principles of equity jurisprudence to limit or change 
the terms of the deed of trust securing the loan of 
The Washington Loan and Trust Company, and cer¬ 
tainly no considerations of equity requirp that the 
situation of The Washington Loan and Trust Com¬ 
pany as to the security for its loan be changed or 
modified because of the situation of the appellant and 
other persons in like position who may be tjhe holders 
of notes secured on the leasehold estate, j 

No equity has been made out which entitles the 
appellant to hold up the sale of the fee by ''The Wash¬ 
ington Loan and Trust Company and this should not 
be permitted without the giving of a bond which the 
appellant has not tendered himself willing to give. A 
sale of the property under all three deec^s of trust 
would jeopardize, if not destroy, the valuable rights 
of the other parties secured on the first deed of trust 
on the leasehold. They would lose the leasehold in¬ 
terest unless they were readv to bid in excess of 
$600,000, which is a large sum of money to obtain 
on real estate at this time. They would lose the val- 
uable right of keeping this property, now Assessed in 
excess of $1,400,000, upon the payment of $36,000 a 
year and the taxes. They would lose tin* valuable 
option which may be exercised at any time up to May 
1, 1945, of purchasing the fee simple for $600,000. 

Appellant filed his original bill in this cause on 
May 22, 1931, and filed his amended bill oh July 13, 
1931, as the owner and holder of promissory notes in 
the amount of $1400, and invited all of the 599 hold¬ 
ers of the remaining $648,600 of notes to bdcome par¬ 
ties to his alleged cause of action and assist in the 
objects thereof. 

The destructive purposes sought by the j appellant 

i 

i 

i 
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perhaps furnish a clew to the reason why not a 
single other noteholder secured under his deed of 
trust has ever intervened in the cause, and it ap¬ 
pears from the bill of complaint (R. 9) that there is 
another cause pending in the Supreme Court of the 
District of Columbia, in which foreclosure is asked 
of the leasehold trust. Such a suit must necessarily 
have been filed bv other noteholders secured bv deed 
of trust on the leasehold. 

As has been stated in the appellant’s brief, a sale 
of the property has taken place under the deed of 
trust to secure The Washington Loan and Trust 
Company; and the fee simple subject to said leases 
purchased by The Washington Loan and Trust Com¬ 
pany for $602,300. This sale was advertised and 
made expressly subject to the leases upon which ap¬ 
pellant's notes are secured. Appellant and other 
holders of the promissory notes secured by the first 
deed of trust on the leasehold estate now have the 
same rights they had when the promissory notes were 
originally issued, that is, a lien on the leasehold—a 
right to sell the leasehold—and the purchaser at such 
sale upon the payment of $36,000 yearly rent as pro¬ 
vided in the lease, that is, six per cent upon the 
$600,000 and the taxes, will obtain a perpetual lease 
of the property. Moreover, the purchaser under such 
sale will obtain the right to buy the fee simple from 
The Washington Loan and Trust Company up to 
May 1, 1945, for $600,000. 

As has already been stated, the sale of the fee 
under the deed of trust to the Union Trust Company 
does not in any wise affect the security of the note¬ 
holders secured on the leasehold estate. The security 
on the leasehold estate under the deed of trust re- 
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mains prcisely the same as it was before,! no greater 
or no less, and is not in any wise injuriously affected 
by the sale of the fee under the deed of trust to the 
Union Trust Company. After the sale Ithe fee re¬ 
mained subject to the leasehold estate, and the lease¬ 
hold estate is still security for the notes j secured by 
the deed of trust thereon. 

We respectfully submit that the decree of the lower 
court in dismissing the amended bill of cjomplaint is 
in accord with settled principles of equity, j and should 
be affirmed. 

i 

i 

j 

Respectfully submitted, 

Arthur Peter, 

George P. Hoover, 
Attorneys for Appellees. 


Washington, D. C., 
April 20, 1932. 
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I 

STATEMENT OF THE CASE.j 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia dismissing 
appellant’s amended bill of complaint. Th6 facts are 
all set forth in the statement of the casq in appel¬ 
lant’s brief. 

The interest of the Merchants Bank Investment 
Company in this case is based upon the following: 
That after the deed in fee of July 28, 1927, executed 


i 
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bv Alice Hav Wadsworth to Moore and Robb, title 
holders for Wardman, Bones and Hobbs, and the 
deed of trust to the Union Trust Company securing 
the Washington Loan and Trust Company, executed 
by Mrs. Wadsworth at the same time (R. 5, 6), the 
said Wardman, Bones and Hobbs did, on, to wit, 
October 1, 1927, execute another deed of trust con¬ 
veying the leasehold interest involved herein to the 
Munsey Trust Company, in trust as security for the 
payment of promissory notes aggregating $400,000.00; 
said trust being recorded among the land records of 
the District of Columbia in Liber 6002 at folio 93 et 
seq.; and the said Merchants Bank Investment Com¬ 
pany being the present owner and holder for value 
of $173,000.00 of said notes. 

That on said October 1, 1927, when said trust of 
that date was executed, the said Wardman, Bones 
and Hobbs were the owners through said Moore and 
Robb of the entire estate, both leasehold and fee, as 
is set forth in appellant’s brief and in the amended 
bill. (R. 5, 6.) 

That the three deeds of trust now existing as liens 
on said real estate aggregate the sum of $1,650,000.00, 
to wit: 

Dec. 24, 1926, First leasehold trust 

under which appellant claims, $650,000.00 

July 28, 1927, Trust to Union Trust 
Company securing Washington Loan 
and Trust Co., 600,000.00 

Oct. 1, 1927, Trust to Munsey Trust 
Co. securing notes held by Mer¬ 
chants Bank Investment Co., entire 
issue, 400,000.00 


Total, 


$1,650,000.00 


3 


ARGUMENT. | 

There is no doubt that the lease involved herein is 
wholly different from the ordinary lease. A similar 
lease has been construed by the highest federal court 
as being a sale for cash to the vendee, j The pro¬ 
vision giving the vendee an option to purchase to¬ 
gether with the ninety-nine year term making it 
unlike the ordinary lease. Bosley vs. Bosley’s Exec., 
14 How. (U. S.) 394. 

There is also no doubt that under the decisions of 
Maryland and Pennsylvania, the two States where 

leases of this nature have been in use mbst exten- 

! 

sively, such leases are construed to raise in the 
lessor two separate estates; the reversion pi fee and 
the right to receive rents in perpetuity. Tlje right to 
the rents has been given the arbitrary name of 
“ground rent” estate. This being the fact it would 
seem that the appellant’s contention, that there is no 
language in the Washington Loan and Trust Com¬ 
pany trust to justify the construction that the 
“ground rent” estate of the grantor, Mrs. Wads¬ 
worth, passed by this instrument, is strpng. This 
argument is further strengthened by the fact that 
the Washington Loan and Trust Company! attempted 
some two weeks after the date of its said trust to get 
an assignment of this “ground rent” estate by a sep¬ 
arate instrument. 

But the point I desire to urge upon this court is the 
vital necessity for a sale of this property! as an en¬ 
tirety under the supervision of the court, j The pres¬ 
ent condition of the real estate market is a matter 
of common knowledge. No one can question the fact 
that the three recorded trusts above mentioned, to- 
gether with the deed to Moore and Robb, the assign- 
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ment by attorney in fact and the later ratification 
and assignment by Moore and Robb, create a situa¬ 
tion that in any event must be cleared up. The only 
way this can be done is by a judicial determination 
of the legal effect of said instruments. No one would 
buy this property under present conditions unless 
assurance was given that a good and complete title 
could be conveyed to the purchaser; and a complete 
title can only be conveyed by a court trustee. 

Also, regardless of the merits of the respective 
claims for priority, or the question of segregation of 
the improvements and the ground, as covered under 
the third question of appellant’s brief at page 19, it 
is apparent that this real estate is not sufficient se¬ 
curity for the payment of the $1,650,000.00 of notes 
for which it is now pledged, as aforesaid. Therefore, 
it is evident that there is bound to be a loss to some 
of the holders of the said notes. This being the case, 
the appellant’s position in asking a court of equity to 
sell said property under the court’s supervision and 
through its trustee is based upon reason and com¬ 
mon sense. This is the only way to realize the best 
price, and possibly save something for the note¬ 
holders whose notes are held to be subject to the pri¬ 
ority of other notes. 

The Court Below Erred in Attempting to Construe 
the Deed of Trust to the Union Trust Company 
on the Motion to Dismiss. 

The amended bill sets up facts and circumstances 
attending the execution of some of the written instru¬ 
ments from which inferences are deducible as to the 
intent of the parties. These inferences must be taken 
into consideration upon an interpretation of the lan- 
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guage of the instruments and particularly tijiat of the 
deed of trust to the Union Trust Company. And the 
inferences to be drawn from the extrinsic facts and 

i 

circumstances are inferences of fact and nqt of law, 
and of course are open to explanation. 

In the case of West vs. Smith, 101 U. S., 263, the 
court isaid at page 270: 

| 

“Doubtless the general rule is that it is the 
province of the court to construe writtfen instru¬ 
ments ; but it is equally well settled that fwhere the 
effect of the instrument depends not merely on 
its construction and meaning, but upon! collateral 
facts and extrinsic circumstances, the inferences 
of fact to be drawn from the paper mijist be left 
to the jury, or, in other words, where the effect 
of a written instrument collaterally introduced 
in evidence depends not merely on its! construc¬ 
tion and meaning, but also upon extrinsic facts 
and circumstances, the inference to be drawn 
from it are inferences of fact and not of law, 
and of course are open to explanation.” Citing: 
Etting v. The Bank of the United States, 11 
Wheat. 59; Barreda v. Silsbee, 21 How, 146, 147; 
and Iasigi v. Curtis, 17 How. 183, 196, 

it is not deemed necessary to cite any authority 
for the proposition that on a motion to dismiss, 
which is analogous to a demurrer, where there are 
allegations of facts and circumstances susceptible of 
more than one inference, the plaintiff is entitled to 
all favorable inferences. 

It would appear, therefore, that on the motion to 
dismiss the inference to be drawn from! the two 
paper writings purporting to be assignments of the 
lessor’s rights in the leasehold estate, negatives the 
meaning and construction of the general language of 


i 
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the deed of trust to the Union Trust Company which 
was placed upon it by the court below. 

On this point it is submitted that only by answer 
of the defendant may the inferences referred to be 
explained away and the court below should not have 
undertaken the construction and meaning of the gen¬ 
eral terms of the deed of trust upon which the de¬ 
fendant, Washington Loan and Trust Company, evi¬ 
dently relies to claim a conveyance of the lessor’s 

•/ V 

rights and interest in the leasehold. 

CONCLUSION. 

In conclusion I desire to state that I had intended 
to intervene in this proceeding on behalf of my 
client; but the court below dismissed the bill before 
I could get into the case. 


Joseph A. Rafferty, 
Southern Building, 
Amicus Curiae for Merchants Bank 
Investment Company . 


Washington, April 6, 1932. 




